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HINDU FAMILY LAW. 

INTRODUCTION. 

Hindu law, as the term is understood by British admin- \vimt is Hindu 
istrators of justice, consists of the rules of law which are 
believed to have been generally binding on Hindus in 
matters to which they relate,^ at the time of the commence- 
ment of the British dominion, with such variations as 
have been made by British legislation, or by the established 
custom of any tribe, caste, family, or locality. 

Sir H. S. Maine says : — 

“Indian 3 law may be in fact affirmed to consist of a very great 
number of local bodies of usage, and of one set of customs reduced to 
writing, pretending to a diviner authority than the rest,'* exercising 
consequently a great influence over them, and tending, if not checked, 
to absorb tliein. You must not understand that these bodies of custom 
arc fundamentally distinct. Tliey are all marked by the same general 
features ; but there are considerable differences of detail.” 

To use the words of a learned Brahmin judge of the High Court of 
Bengal,^ “Hindu law is a body \)f rules intimately mixed up with 
religion, and it was originally administered for the most part by private 
tribunals. The system was highly elastic, and had been gradually 
growing up by the assimilation of new usages and the modification of 
ancient text law under the guise of interpretation, when its spontaneous 
growth was suddenly arrested by the administration of the country 
passing into the hands of the English, and a degree of rigidity was 
given to it which it never before possessed.” ® 


' I,€, the law of Scairoa, post^ p. 
6, as interpreted by the Digests and 
Commentaries, poat^ pp. 7-16. 

* Maine’s “ Village Communities,” 
pp. 52, 53. 

* I.e, Hindu. 

* This refers to the law of the 
Sastras, post^ p. 6. 

H.L. 


* Banerjee’s ** Law of Marriage,” 
2nd ed., p. 7. 

® Sir H. S. Maine (“ Village Com- 
munities,” pp. 44, 45) says, “At 
the touch of the judge of the Supreme 
Court, who had been trained in the 
English school of special pleading, 
and had probably come to the East 
B 
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APPLICATION OF 


Difference 
from other 
systems of law 


Application of 
Hindu law in 
British India. 


Hij^h Court of 
Ilengal. 


High Court of 
Madras. 


High Court of 
Bombay. 


In three matters Hindu law differs from other systems 
of law, viz. in the family law, which arises from what is 
called by English lawyers the joint family system ; 
secondly, in the law of adoption ; and thirdly, in the law 
of succession and inheritance. 

Throughout British India, questions relating to the 
succession, inheritance, and marriage of Hindus, to caste, 
and to Hindu religious usages or institutions, arc decided 
according to Hindu law.^ 

Although there is a variation in their language, the 
several enactments, which prescribe the law to be admin- 
istered in the Courts established in British India, are in 
substantial agreement in making this provision. 

The following is a list of such enactments — 


The High Court of Bengal, 
in the exercise of its ordi- 
nary original civil juris- 
diction. 

The High Court of Madras 
in the exercise of its ordi- 
nary original civil juris- 
diction. 

The High Court of Bom- 
bay in the exercise of its 
ordinary original civil juris- 
diction. 


21 Geo. III. c. 70, s. 17, 
read with the Letters Patent, 
18G2, s, 18, and the Letters 
Patent, 1865, s. 19. 

37 Geo. HI. c. 142, s. 13, 
read with 40 Geo. III. c. 79, 
s. 5, and Letters Patent, 
1862, s. 18. 

37 Geo. III. c. 142, s. 
13, read with 4 Geo. IV. 
c. 71, s. 9.2 


Tlierc is in the above enactments no express reference to questions 
of marriage, caste, or religious usages and institutions, but the Supreme 


in the maturity of life, the rule of 
native law dissolved and, with or 
without his intention, was to a great 
extent replaced by rules having their 
origin in English law books. Under 
the hand of the judges of the Sudder 
Courts, who had lived since their 
boyhood among the people of the 
country, the native rules hardened, 
and contracted a rigidity which they 


never had in real practice.” See 
article by Mr. Justice Nairof Madras 
in Contemporary lieview for May, 
1906. 

* I.e. any usage or institution con- 
nected with religious ceremonies ; see 
postf p, 4. 

® See Mathura Naikin v. Um 
Naikin (1880), 4 Bom. 545, at p. 
556. 
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Courts ^nd High Courts ^ave always dealt with such questions accord- 
ing to the personal law of the individuals concerned^ 

The Presidency Small Cause Courts have to determine Presidency 
all questions according to the law administered by the c^u^rts. 
High Courts in the exercise of their ordinary original civil 
jurisdiction.^ 


Bengal (outside Calcutta), 
the United Provinces, and 
Assam. 

The Courts of the Madras 
Presidency (outside the 
town of Madras), except the 
tracts respectively under the 
jurisdiction of the agents 
for Ganjam and Vizagapa- 
tam. 

The Bombay Presidency 
(outside the island of Bom- 
bay). 


Bengal, United 

. Provinces and 

Act XII. of 1887, S. 37. Assam Pro- 
vincial Courts. 

Madras Pro- 
vincial Courts, 


Act III. of 1873, s. 16. 


Bombay Kegulation IV. I’n'dai^J^rts. 
of 1827, s. 26. 


I'hia section is as follows : “ The law to be observed in the trial of 
suits shall bo Acts of Parliament, and Regulations of Government 
applicable to the case ; in the absence of such Acts and Regulations, 
the usage of the country in which the suit arose ; if none such appear, 
the law of the defendant ; and in the absence of specific law, and usage, 
justice, equity, and good conscience alone.” 


The Punjab. 


Act IV. of 1872, S. 5, as Punjab, 
amended by Act XII. of 
1878. 


This enactment describes the topics of Hindu law to be dealt with 
by the Courts as “succession, special property of females, betrothal, 
marriage, divorce, dower, adoption, guardianship, ^ minority,^ bastardy, 
family relations, wills, legacies, gifts, partitions, or any religious usage 
or institution.” Altheugh this description is more detailed than is to 


^ See In re Kahandas Narrandaa * Except in questions of marriage, 
(1880), 5 Bom. 154, at pp. 166, 167, dower, divorce, and adoption, the age 
170. of majority has been fixed by Act IX. 

* Act XV. of 1882, 8. 16. of 1875. 

» See Act VIU. of 1890, s. 17 
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be found in the other enactments, the other Courts in practice, apply 
Hindu law to all tlicse cases when the status, act, or right of a Hindu 
is in question. 

Oudh.— Act XVIIL of 1876, s. 3. 


This section contains provisions similar to those in force in the 
Punjab. 


Central The Central Provinces. — Act XX. of 1875, s. 5. 

Provinces. 

Tn this enactment the topics of Hiinlu and Mahomedan law are 
described in the same way as for the Punjab, except that “divorce” 
is not included. In the few Hindu cases in which the question of 
divorce arises,^ the question would probably bo licld to be included in 
the expression “ marriage.” 


Purma. 


British 

Peluchistan. 


A j mere and 
Merwara. 


Burma, except the Shan States. — Act XIII. of 1898, 
s. 13. 

British Beluchistan. — Eeg. III. of 1890, s. 89. 

Ajmere and Merwara. — Keg. III. of 1877, s. 4. 

The wording of this section corresponds with that of Act IV. of 1872, 

8. 5.2 


Caste and re- Questions of caste and of religious usages and insti- 
iigioiis usages. Qj^ly be determined by the Civil Courts where 

their determination is necessary for the purpose of 
deciding a suit of a civil nature.” 


A suit in wliicli the rights to property or to an oftice is contested is a 
suit of a civil nature, notwithstanding tliat such right may depend 
entirely on the decision of questions as to religious rites or ceremonies.-'^ 
In the Bombay Presidency (outside tlie Island of Bombay) the Courts 
are prohibited from deciding caste questions, excei)t in a suit instituted 
for the recovery of damages on account of an alleged injury to the caste 
and character of the idaintitl*, arising from some illegal act or unjustifi- 
able conduct of the other j)arty.^ 


* Post^ p. 58. 

^ AntCj p. 3. 

» C. P. C. 1908, s. 9 ; Act XIV. of 
1882, 8. 1 1. See the cases collected in 
the note to that section in O’Kinealy’s 
“ Civil Procedure Code.” Venkatacha- 
lapati V. jS'?/?)6tim^ac?M(1890), 13 Mad. 
293 ; Krishnasami v. Virasami Cheiti 
(1886), 10 Mad. 133; Knshyiasami 
Ayyangar v. Snrwiram Singrachariar 


(1906), 30 Mad. 158; Lokemth Misra 
T. Dasarathi Tewari (1905), 10 

C. W. N. 505^ See Sadagopa Chariar 
V. Pama Rao (1907), 34 I. A. 93 ; 
30 Mad. 185; 11 C. W. N. 585. 

< Bom. Reg. II. of 1827, s. 21. 
See GirdJuir v. Kalya (1880), 5 Bom. 
83 ; Nemchand v. Savaichand (1866), 
5 Bom. 84, note. 
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The High Courl5 of Bengal, Madras, and Bombay, in Contracts and • 
the exercise of their ordinary original civil jurisdiction, 
are also required to administer the Hindu law in all 
matters of contract and dealing between Hindus, except 
where such matters have been the subject of legislative 
enactment. 

So far as it goes, the Indian Contract Act ^ lias superseded the Hindu 
law of contracts ; ^ but it may sometimes be necessary to refer to Hindu 
law as to matters of contract or dealing. For instance, the Hindu law 
of gifts is to some extent still applied to gifts by Hindus, and it has 
been held that the law of ddmdupaty by which no greater arrear of in- 
terest can be recovered at any one time than what will amount to the 
principal sum, applies to the Presidency towns.^ 

In some of the enactments above referred to the Courts When itindu 
are required to administer the Hindu law only in cases ^^pphcabie. 
where the defendant is a Hindu, ^ and in some of them in 
cases where the parties are Hindus. In either case the 
question as to whether the Hindu law is to be applied 
depends rather upon whether the person whose inheri- 
tance, succession, etc., is in dispute was a Hindu, or the 
persons, whose dealing is in question, were Hindus, rather 
than upon the accident of the arrangement of the parties 
in the litigation,'^ 

As to the application of their personal law to Hindus, apart from 
legislative enactment, see In re Kahandas Narrandas (1880), 5 Bom. 

164, at pp. ICG, 167, 170. 

' IX. of 1872. 

* Madhid) Chunder Foramanick v. 
liajcoomar Doss (1874), 14 B. L. R. 

76 ; 22 W. R. C. R. 370. 

^ Ifobin Chunder Banerjee v. Bo- 
mesh Chunder Ghose (1887), 14 Calc. 

781 ; Bamconnoy Audicarry v. Johur 
Lall Dutt (1 880), 5 Calc. 867 ; Oanpat 
Fandurnng v. Ada?'ji Dadahhai (1877), 

3 Bom. 312., It has been applied in 
Bombay to cases outside the island 
of Bombay. Sundarabai v. Jayavant 
Bhikaji Nadgowda (1899), 24 Bom. 

114; Sukalal v. Bajm Sakaram(^lS9d), 

24 Bom. 305 ; Balkrishna Babaji v. 

Hart Govind (1890), 15 Bom. 84; 


Alt Sahch V. Shahji (1895), 21 Bom. 
85. 

* See law to be administered in 
High Courts in the exercise of their 
ordinary original civil jurisdiction, 
antCf p. 2. 

* This seems to be the effect of 
the following cases. Aztmunnissa 
Begum v. Dale^lSll), 6 Mad. H. C. 
455, at pp. 474, 475; AH Saheb v. 
Shabji (1895), 21 Bom. 85; Laksh^ 
mandas Sampehnnd v. Dasrat (1880), 
6 Bom. 168, at pp. 183, 184; Sarhics 
V. Frosonomoyee Dossee (1881), 6 Calc. 
794, at pp. 805, 806 ; 8 C. L. R. 76, 
at pp. 86, 87. 
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Sources of Hindu Law. 

Hiudu law^ Although in theory Hindu law is ultimately based upon 
the Vedas, which are said to have been of Divine origin, 
in matters of law the Vedas are of no greater authority 
than the Smritis (things heard by the Bishis, or sages of 
antiquity), or codes of revealed law. For all practical 
purposes it is unnecessary to trace the law earlier than 
the Dliarma ^ Sastras,^ which expression, although compre- 
hending both the Vedas and the Smritis, is technically 
used to refer only to the Smritis? 

In modern practice the Dharma Sasiras are of less 
aiitliority than the Commentaries and Digests, which are 
based upon them, and the views expressed in the Com- 
mentaries and Digests in their place give way to the deci- 
sions of the Judicial Committee of the Privy Council and 
of the High Courts of British India. 

The Sasiras, The principal Codes or Sanhitas constituting the Dharma 
Sastras ^ are — 

1. The Code or Institutes of Manu. 

Tins is undoubtedly the most important of the Dharma Sastras. Its 
authorship is unknown, and there is groat uncertainty as to its age. It 
was translated by Sir William Jones, who considered it was written in 
the thirteenth century b.c. Other authorities have placed it much later. 
Max Miillor going so far as to consider that the work was composed 
not earlier than the second century b.c. 

2. The Code or Institutes of Yajnavalkya. 

This code is second in importance to that of Manu. It was appa- 
rently written in one of the early centuries of the Christian era. The 
Mitakshara is a commentary upon this code. 


‘ Law or duty. 

* Teacher. 

® In Warren Hastings' plan for 
the administration of justice it was 
* provided that Hindus should be 
governed by the laws of their 8has~ 
ters, with regard to inheritance, mar- 
riage, caste, and religious usages. 
Upon this rule are based the several 


provisions above mentioned, ante, pp. 
2-4. 

* For a list of all the Sanhitas 
(collections or institutes), see Sircar’s 
“Vyavastha Darpana,” preface, and 
Bhattacharya’s ** Hindu Law,” 2nd 
ed., p. 25. 

* Fost, p. 11. 
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3. The Code or Tfistitutes of Narada. 

The translator (Dr. Jolly) of this code fixes its earliest possible date 
at about 400 or 600 a.d. 

The next step in the development of Hindu law con- 
sisted in the composition of a number of Commentaries 
and Digests based upon the Smritis. 

The authority of the several commentators necessarily 
varied in different districts, and thus arose the schools 
of law, which are operative in different parts of India.^ 

The differences between these schools are said to liavo 
arisen in the main from the different views expressed by 
the commentators who were of authority in the districts 
which were governed by the schools respectively. Differ- 
ence of the custom of districts may also have helped to 
differentiate the schools both directly and indirectly by 
influencing the opinions of the commentators. 

The two principal schools ^ of Hindu law are — 

1. The Mitakshara^ school, which prevails throughout 
India, except where the Bengal school prevails. 

This is the orthodox system of Hindu law. 


* See Collector of Madura v. Moot- 
too liarnalinga Sathupathy (1868), 
12 M. I. A., 397, at p. 435; 1 B. 1. 
ll. P. C. 1, at p. 11 ; 10 W. R. P. C. 
17, at p. 21 ; G. D. lianerjee’s “ Law 
of Marriage,” 2nd ed., p. 5. H. T. 
Colebrooke (Strange’s * ** Hindu Law,” 
i. p. 316) says, “The written law, 
whether it be Sruti or Smritiy 
direct revelation or tradition, is sub- 
ject to the same rules of interpreta- 
tion. These rules are collected in 
the Mimansa^ which is a disquisition 
on proof and authority of precepts. 
It is considered as a branch of philo- 
sophy ; and is properly the logic of 
the law. In the eastern part of India, 
viz. Bengal and Bahar, where the 

Vedas are less read, and the Miniansa 
less studied than in the south, the 
dialectic philosophy, or Nyaya^ is 
more consulted, and is there relied 
on for rules of reasoning and inter- 


pretation on questions of law, as well 
as upon metaphysical topics.” Dr. 
Jogendranath Bhattacharya (“ Hin- 
du Law,” 2nd ed., pp. 28, 29) con- 
siders that the Commentaries and 
Digests were the outcome of a desire 
to reconcile the Smritis at the time 
when Brahminism had regained its 
ascendency. 

* This expression has been objected 
to, but it was defended by Colebrooke 
(Strange’s “Hindu Law,” vol. i. p. 
319) who originated it. See Q. I). 
Banerjee’s “ Law of Marriage,” 2nd 
cd., pp. 6, 7; Rajkumar Sarvadhi- 
kari’s “ Law of Inheritance,” pp. 343- 
346. 

^ So named after the treatise by 
Vijnaneshvara (pos^, p. 11), which is 
of authority throughout India, except 
where superseded by other works in 
Bengal and Western India. 


Commentaries 
and Digests. 


Principal 
schools of 
Hindu law. 



8 


SCHOOLS. 


2. The Bengal or Daya-bhaga^ scii'ool, which prevails 
where the Bengal language is spoken by the inhabitants of 
the country.^ 

This school was founded by Jimutavahana ^ and Haghunandana ^ in 
the fifteenth century. 


Siibdivisiou of 

Mitakwham 

school. 


The Mitakshara school is subdivided into four minor 
schools, viz. — 


1. The Benares school. 


This school prevails in Behar, in the district of Benares, and in 
Central and North-western India, and in the whole of Northern India, ^ 
except that i]\ the Punjab it is considerably modified by customary law. 

2. The Dravida or Dravira school. 

This school prevails in the Madras Presidency, i.e. in the southern 
]»ortion of the peninsula. It was founded in the thirteenth century by 
Devananda Bhatta.^ 


^ Sometimes called the Oavriya 
school. 

^ That is, the Revenue divisions of 
the Presidency of Bengal, Rajshaye, 
Dacca, Burdwan, and Chittagong, 
Manbhoom, the AssamValley districts, 
Sylhet and Cachar. 

® Post, p. 10. 

^ Post, p. 10. 

^ Orissa is said, in Morley *s Digest” 
(Introduction, p. cxc.), to be governed 
by this school. In a note to Bishen- 
pirea Munce v. Soogunda (^Ranee) 
(1801), 1 Ben. Sel. II. 37, at p. 39, 
note (2nd ed.,49, at p. 51, note), Mr. 
Macnaghten states that “ the authori- 
ties followed in Orissa are the same 
with those of Bengal”; but the 
opinions of the pundits in this case 
were not founded on Bengal authori- 
ties, and as Mr. Mayne points out 
(7th ed., p. 11, note), in another 
Orissa case mentioned in Macnaghten's 
“Hindu Law,” ii. 306, the opinion 
of the pundits was founded on the 
Mitakshara., In Raghiinadka^Sri^y. 
Brozo Kishoro {Sri) (1876), 3 I. A. 
154 ; 1 Mad. 69 ; 25 W, R. C. R. 291, 
which was a case from Ganjam, which 


was included in the ancient Hindu 
kingdom of Orissa, the law of the 
Dravida school was applied apparently 
without question. Mr. Mayne 
(“Hindu Law,” 7th ed., p. 11) 
suggests that the Court applied the 
system of law with which it was 
most familiar. In Raghubanund Doss 
V. Sadhu Churn Doss (1878), 4 Calc. 
425 ; 3 C. L. R. 534, the Mitakshara 
law was applied to a case from Orissa. 
See also Kalee Pudo Banerjee v. 
Choitun Pandah (1874), 22 W. R. 
C. R. 214 ; Jogmdra Bhupati Hutri 
Chunduu Mahapatra {Raja) v. Nitya^ 
mind Mansingh (1890), 17 I. A. 128; 
18 Calc. 151. In Parhati Kumari Dehi 
{Srimati Rani) v. Jagadis Chundcr 
Dhabal (1902), 29 I. A. 82 ; 29 Calc. 
432 ; 6 C. W. N. 490 the decision 
of the Court in India showed that 
Orissa was governed by the Mitak- 
shara, but the question was not de- 
cided by the Judicial Committee. 

• Postf p. 12. See Collector of 
Madura v. Mooitoo Ramalinga Sathu^ 
pathy (1868), 12 M. I. A. 397, at p. 
433; 1 B. L. R. P. C. 1, at p. 10; 
10 W. R. P. C. 17. at p. 20. 
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Mr. Jlorley ^ says the Dravida school “ may ho subdivided into Subdivision of * 
three districts, in each of which some particular law treatises have more Dravida school, 
weight than others ; these districts are : Dravida, properly so called,^ 

Karndtaka,^ and Andhra.” * 

3. The Maharashtra school. 

This school prevails where the Mahratta language is spoken as a 
vernacular. 

4. The Mithila school. 

This school prevails in what was in ancient times the Province of 
Mithila, or Tirhoot,'^ and in the adjoining districts. It was founded by 
Chandeshwar, 1314 a.d., and Vachaspati Misra, who flourished in the 
fifteenth century.” 

Sastri Golap Olumder Sircar ^ adds to this enumeration a school which Punjab school, 
ho calls the Punjab School. This school is not recogni;:ed by other text 
writers, and is not referred to in the authorities by that name. There 
may bo many differences between the Hindu law as administered in the 
Punjab and that whicli is administered in the other provinces, but such 
differences arise from the existence of local customs, upon whicli the 
law is there based,^ and do not, as in the case of the other schools'*^ 
arise from differences of opinion as to the true construction of texts. 

The geograi)hical limits of these schools cannot be 
accurately defined.^^ Where there is a dispute as to which 
school prevails in a particular locality the question must 
bo determined upon evidence. 

The redistribution of districts or other arbitrary divisions of land 
by the Government does not render the inhabitants of the locality 
dealt with liable to be subject to a different school of law.^^ 


* Morley’s “ Digest,” Introduction^ 
p. cxci. 

* Where the Tamil language is 
spoken. 

’ AVhere the Kanarese language 
is spoken. 

* Where the Telegu language is 
spoken. See Narasammal v. Balara^ 
macharlu (1863), 1 M. H. C. 420, at 
p. 425. 

* “ The district of Tirhoot, which 
is a corruption of the Sanskrit name 
Tirabhuktij is, as the name implies, 
bounded on three sides by three 
rivers, namely, by the Gandak on 
the west, the Kosi on the east, and 
the Ganges on the south.” G. C. 


SircaPs “ Law of Adoption,” p. 446. 
See map of ancient Mithila annexed 
to P. C. Tagore’s translation of the 
Vivada Chintamani. 

® Bhattacharya’s “ Hindu Law,** 
2nd ed., p. 49. 

^ “Hindu Law,” Ist ed., p. 24. 
“ Law of Adoption,” pp. 228, 254, 

* See Tapper’s “Punjab Customary 
Law,” vol. ii. pp. 82-86. 

® Antej p. 7. 

See Morley ’s “ Digest,” Introduc- 
tion, pp. clxxxii.-cxcii. 

Prithee Singh v. Court of Wards 
(1875), 23 W. R. C. R. 272. This 
decision was after remand by the 
Judicial Committee in Sheo Soondooree 



10 


BENGAL SCHOOL. 


Paramount 
Works of 
authority, 
Hcngal school. 


The following are the principal works of authority in 
the Bengal School : ^ — 

1. Daya-hhaga^ by Jimutavahana. 


Nothin" is known of tlic author. He probably lived in Bengal in the 
fiftecntli century.^ This work was translated by 'Mr. H. T, Colebrooke. 
It is the liighest authority in Bengal.** 


2. Eaghunandana's Smritis. 


This author is said to be of the highest authority in Bengal except in 
matters of inlHiritanco.^ I'lie portion of the work relating to iidierit- 
aiice (Dayatattwa) in general strictly follows the Daya-bhaga. Raghu- 
nandana seems to have flourished in the latter lialf of the fifteenth 
century or beginning of the sixteenth century.'* 

3. Daya-Tcrama Sangraha, by Sree Krishna Tarkalankar. 

This is a treatise on the law of inheritance, following the Daya-bhaga, 
and api)arontly written early in the eighteenth century. It was translated 
by Mr. P. M. Wynch in 1818. 


4. Srikrishna’s Coninioiitary. A coniinentary on the 
Daya-bhaga, by the last-named writer. 

5. Dattaica Chandrika. A treatise on tlie law of adoption. 

The translator (Mr. Sutherland) ascribed the authorship of this work 
to Devanda Bliatta, the author of the “ Smriti Chandrika,” ^ but it is 
now taken to bo the work of a Bengal Pundit.^ It has been suggested 
that this work was forged for the puri)osc of a [)articular suit,® but the 


V. Fir thee Smjh (1872), 
21 W. R. C. R. 891. The judgment 
of the Judicial Committee seems to 
show that the burden was upon the 
person asserting the'retention of the 
law originally applicable to the dis- 
trict, but this view of the judgment 
was not suggested in the judgment 
on the High Court on remand, nor 
was it referred to when the case came 
again before the Judicial Committee 
(^Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A. 147). 

* See Mitra's “Law of Joint 
Property/* p. 13; Bhattacharya*s 

Hindu Law,” 2nd ed., p. 49. 

* Lit. : Partition of Inheritance. 

* See Bhattacharya*s “ Hindu 
l.aw,’* 2nd ed., pp. 33-35, and pre- 
face to Colebrooke’s translation of 
“ Daya-bhaga.” 


^ Bhuttacharya's ‘Hindu Law,’* 
2nd ed., p. 37. 

* Bhattacharya’s “ Hindu Law,** 
2ud ed., p. 3G. The portion of his 
work dealing with inheritance (Daya- 
tattwa) has been translated by G. C. 
Sircar. 

® See Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed. xvi. note. 

^ Posty p. 12. 

* Mayne’s “ Hindu Law,” 7th ed., 
pp. 31, 32; V. N. Mandlik, Introd., 
73; Bhattacharya’s “Hindu Law,” 
2nd ed., p. 32 ; Jolly’s “ Lectures,” 
pp. 22, 23 ; Oanga Sahai v. Lehhraj 
Singh (1886), 9 All. 253, at pp. 323, 
324. 

® Sircar’s “ Law of Adoption,” pp, 
124-126; cmtrd] Bhagwan Singh y. 
Dhagwan Singh (1895), 17 All. 294 
at p. 313. * 
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JudiciaUCommittce has*tteated the “ Dattaka Chandrika ” as of great 
authority in questions of adoption in Bengal.^ 

The Mitakshara is also of high authority in Bengal in 
matters where it does not conflict with the above-named 
works.^ 

In the Mitakshara school the guiding authority ® is the Mhaksimra 
work from which tlie name of the school has been taken, 
viz. the Mitakshara , is a commentary on Yajnovalkya,^ 
by Vijnancshwara Jogl. 

The author is said to have lived at the end of the eleventh century. 

“ Vijnaneshwara’s views and opinions are eminently practical. The 
high authority which his work enjoys almost throughout India is due 
partly to that reason and partly also to the fact that he was the coun- 
cillor of the most powerful Hindu king of his time.”^ He lived at 
Kalyana (probably the modern Kalyaiii in the Nizam’s dominions), 
which was the ca])ital of Vikramaditya VI., or Vikramanka, king of 
the Chalukya kingdom of the’ Deccan from 1070 for about half a 
century.® 

The schools, which arc subdivisions of the Mitakshara 
school, give preference to certain treatises and commen- 
taries which control and explain passages of the Mitakshara. 

Thus arise the differences between those subdivisions.'^ 

Where there is no consensus of opinion among the commentators or 
established usage, the doctrines of the Mitakshara prevail.® 


^ Rungama v. Atchama (1847), 4 
M. I. A. 1, at p. 57 ; 7 W. R. P. C. 
57, at p. 5y. Collector of Madxira v. 
MoottooRamalinga Sathupathy^lSQSi), 
12 M. I. A. 397, at p. 437 ; 1 B. L. 
R. P. C. 1, at p. 13 ; 10 W. R. P. C. 
17, at p. 22; Gurulingaswami (Sri 
Balusu) V. Ramalakshviamma (Sri 
Balusu'), Radhamohun v. Ilardai Bibi 
(1899), 26 1. A. 113, at pp. 131, 132 ; 
22 Mad. 398, at pp. 411 ; 21 All. 
460, at pp. 465, 466 ; 3 0. W. N. 
427, at p. 439; Bhagwan Singh v, 
Bhagwan Singh (1898), 26 I. A. 153, 
at p. 161 ; 21 All. 412, at p. 419; 3 
C. W. N. 454, at p. 457. 

* Bhattacharya’a Hindu Law,” 
2nd ed., p. 34. Bhngyoandeen Doobey 
V. Myna Baee (1867), 11 M. I. A. 487, 


at p. 507 ; 9 W. R. P. C. 23, at p. 29. 

* Jagannath Praaad Gupta v. 
Runjit Singh (1897), 25 Calc. 354, 
at p. 368. Collector of Madw'a v. 
Mooitoo Rarmlinga Sithupathy(l%S%\ 
12 M. I. A. 397, at p. 435; 1 B. L. 
R. P. 0. 1, at p. 11 ; 10 W. R. P. C. 
17, at p. 21. KHahnaji Vyanktesh v. 
Fandurang (1875), 12 Bom. H. 0. 65. 

* AntCf p. 6. 

® Bhattacharya’s “Hindu Law,” 
2nd ed., p. 31. 

® V. A. Smith’s “ Early History of 
India,” p. 329, 

^ Bhugwandeen Doobey v. Myna 
Bace (1867), 11 M. I. A. 487, at pp. 
507, 508 ; 9 W. R. P. C. 23, at p. 29; 

* See Raju Gramany v. Ammani 
Amma/ (1906), 29 Mad. 358. 
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BENARES SCHOOL. 


Benares school. 


Dravida 

school. 


The following arc the priiicij^al \foiks of authority in 
those schools : ^ — 

In the Benares school. 

1. Vira Mitrodaya? 

This work was written by Mitra Misra, who probably lived in the 
sixteenth century, for the purpose of refuting the arguments of Jimuta 
Vahana^aud the other writers of the Bengal school.'^ 

The Vira Mitrodaya is of very high authority in tlie'Benarcs school,® 
but cannot be followed where it conflicts with a clear statement in the 
MitaksfuiraS^ 


2. Nirnaya Sindhu. 

Tliis work was written by Kamalakara, and was completed in 
1612 A.D. 

3. Dattaha Mimansa. 

This is a treatise on adoption by Nanda Pandita, who lived at 
Benares in the seventeenth century, it has been translated by Mr. 
Sutherland, 'fhe authority of this work has been emphasized by the 
Judicial Committee on more than one occasion.’^ 

In the Dravida school.^ 

1. Smriti Chandrikay by Devananda Bhut. 

The author lived in Southern India about the thirteenth century.® 
The authority of this work is second only to that of the Mitahsliara}^ 
It has been translated by T. Kristnasawmy Iyer. 


* Sircar’s * ** Hindu Law,” 1st ed., 
p. 13. Mitra’s “ Law of Joint 
Property,” p. 1. 

* See Introduction to G. C. SircaPs 
translation, pp. xiii., xiv. Bhatta- 
charya's “Hindu Law,” 2nd ed., 
p. 36. 

® Antc^ p. 10. 

* S. C. Sircar’s “ Vyavastha Chan- 
drika,” vol. i.. Introduction, p. 17, 
and note. 

* Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 
M. I. A. 397, at p. 438 ; 1 B. L. R. 
P. C. 1, at p. 14 ; 10 W. R. P. C. 17, 
at p. 22 ; Gridhari Lall Roy v. The 
Bengal Government (1868), 12 M. I. 
A. 448, at p. 466; 1 B. L. R. P. C. 
44, at p. 52; 10 W. R. P. C. 32, at 
p. 34; Tuhhi Ram v. Behari Lai 
(1889), 12 All. 328, at pp. 340-342; 


Suba Singh v. Sarafraz Kunwar 
(1896), 19 All. 215, at p. 231. 

® Jagannafh Prasad Gupta v. Run^ 
jit Singh (1897), 25 Calc. 354, at pp. 
367, 368. 

^ Cases, nntCy p. 11, note 1. See 
Tulshi Ram v. Behari Lai (1889), 12 
All. 328, at pp. 341, 342; Ganga 
Sahai v. Lekhraj Singh (1886), 9 All. 
253, at pp. 322, 323 ; Bhagwan Singh 
V. Bhagwan Singh (1895), 17 All. 
294, at p. 311. 

* See Collector of Madura v. 
Moottoo Ramalinga Sathupathy 
(1868), 12 M. 1. A. 397 at p. 437 ; 1 
B. L. R. P. C. l, atp. 13; 10 W. R. 
P. C. 17, at p. 22. 

^ Jolly’s “Lectures,” 20, 21. 
Strange’s “ Manual,” 2nd ed., 
pp. 3, 4. Bhattacharya’s “Hindu 
Law,” 2nd ed., p. 32. 
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2. Rarasara Madhavya, 

This is a commentary on the Parasara Smriti by Madhava, who 
was Prime Minister of Bukka, the third Kiiifi; of Vijayauagara, Avhose 
reign commenced about 13G1. It is said to bo in high esteem in 
Benares and in the Southern and Western schools.” ^ 

3. Sarasvati Vilasa? 


This work was written by Pratapa lludra Deva, a King of Orissa, 
early in the sixteenth century. It has been translated by Mr. Foulkes. 

4. Vyavaliara Nirnaya, 

This was written by Varadaraja about the end of the sixteenth 
century. It has been translated by Dr. Burnell. 

5. Dattaka Ghandrika? 

The application of this work to Southern India is said to have been 
duo to a mistake made by the translator in attributing the authorship 
to the author of the Smriti Chandrika ; but as it has been treated by 
the Judicial Committee as an authority in Southern India, ^ the effect 
of this mistake, if it be one, cannot be altered. 


The Judicial Committee has also affirmed the Vira 
Mitrodaya ® to be a work of authority in Southern India, 
but it is submitted that that work is only of secondary 
authority elsewhere than in Benares.® 

In the Maharashtra school. Maharashtra 

1. Vyavahara Mayukha. school. 


This was composed by Nilkantha Bhatta about the beginning of the 
seventeenth century. It is of paramount authority in Gujerat,® in the 
Northern Konkan,i'^ and in the island of liornbay.^^ In the Mahratta 


^ Bhattacharya’s “Hindu Law,” 
p. 31. The portion relating to in- 
heritance (^Daya~v%hhag(t) has been 
translated by Dr. Burnell. 

* Lit. : the recreations of the god- 
dess of learning. 

* AntCy p. 10. 

< See Jolly’s “ Lectures,” p. 23. 

* See cases ante^ p. 11, note 1. 

® AntCy p. 12. 

' MoniramKolita r. Kerry Kolitany 
(1880), 7 I. A. 115, at p. 153 ; 5 
Calc. 776, at pp. 788, 789 ; 6 C. L. R. 
322, at p. 332, referring to Qridhari 
Lall Roy v. The Bengal Governments 
12 M. I. A. 448, at p. 466; 1 B. L. 
R. P. C. 44, at p. 52 ; 10 W. R. P. 0. 


32, at p. 34, which merely states that 
the work in question is of high 
authority in Benares. 

* See posts p. 14. 

® See West and Buhler’s “ Hindu 
Law,” 2nd ed., p. 3. 

Sakharam Sadashiv Adhikari v. 
Sitabai (1879), 3 Bom. 353, at pj). 
365 et seq. 

“ Vandravan Jekisan (Patel) v. 
Manilal Chunilal (Patel) (1890), 15 
Bom. 565, at p. 574; Lallvhai Bapu~ 
hai V. Mankuvarbai (1876), 2 Bom. 
388, at p. 418 ; Ki'ishnaji Vyanktesh 
y. Pandurang (\Wlb)s 12 Bom. H. C. 
65. See Vijiarangam v. Lakshmian 
(1871), 8 Bom. H. C. 0. C. 244. 



Mithila school. 


14 MAHABASHTRA SCHOOL. 

country its authority is inferior only to that of the Mitajtshara} 
Throughout Western India it is of high authority .2 It has been 
translated by Mr. Borradaile, and again by Mr. V. N. Mandlik. 

‘‘Questions on the Hindu law of inheritance to property in the island 
of Bombay are to be determined in accordance with the Mitakshara^ 
subject to tlie doctrine to be found in the Mayuhha^ whore the latter 
differs from it. But as laid down by Telang, J., in Gojahai v. Shrimant 
Shahajirao Maloji liaje Bhosle? ‘ Our general principle should be to 
construe the Mitakshara and the Mayulcha so as to harmonize with 
one another wherever and so far as that is reasonably possible.’ ” 

2. Nirnaya SindJmf* 

3. Dattaka 

4. Samskara KaustahaP 

This work is by Anantadeva. It is said to belong to the same period 
as the Nirnaya Sindiiu, 

In the introduction to West and Biihlcr’s “ Hindu Law ” ^ it is stated 
that the Viramitrodaya^ and the Dattaka Chandrika^^ are also 
authorities in Western India. The latter is an authority in Western 
India on the subject of adoption, but the former is, it is submitted, 
rather a Benares tlian a Bombay authority.^2 

In the Mithila school. 

1. Vivada Chintamani, 

^ lialkrishna BajMji Apto v. Lahsh- 
rmn Dinkav (1890), 14 Bom. 605, 

Jankihai v, Simdra (1890), 14 Bom. 

612; Krishnaji Vyanktesh v. Pandu- 
rang (1875), 12 Bom. H. C, 65. 

* Vandravaih Jekisan {Patel) v. 

Manual Chunilal (Patel) (1890), 15 
Bom. 565, at p. 574. 

’ (1892) 17 Bom. 114, at p. 118. 

* Kesserhai (Bai) v. Hunsf'aj Mo~ 
rarji (1906), 33 I. A. 176, at p. 187; 

30 Bom. 431, at p. 442 ; 10 0. W. N. 

802, at p. 807. 

* Ante^ p. 12, 

® AntCy p. 12. See Wanian Pag- 
hupati liova v. Krishnaji Kashirav 
Bova (1889), 14 Bom. 249, at p. 259; 

Narayan Babaji v. Nana Manohar 
(1870), 7 Bom. H. C. A. C. 153, at 
p. 166 ; Bayabai v. Bala (1866), 7 
Bom. H. C., App. i., at pp. x., xii. ; 

Pranjeevandas 2'oolseydas v. Dewcoo- 
verbaee (1859), 1 Bom. H. C. 130, at 
p. 131 


^ Collector of Madura v. Moottoo 
Pamalinga Sathupathy (1868), 12 
M. I. A. ' 397 , at p. 438; 1 B. L. R. 
P. C. 1, at p. 14 ; 10 W. R. P. C. 17, 
at p. 22. 

* 2nd ed., p. 1. 

® Ante^ p. 12. 

Ante^ p. 12. 

Waman Raghupati Bova v. 
Krishnaji Kashiraj Bova (1889), 14 
Bom. 249, at p. 259, 

Dhondu Ourav v. Gangabai 
(1879), 3 Bom. 369; Collector of 
Madura v. Moottoo Panmlinga Sathu- 
pathy (1868), 12 M. I. A. 397, at p. 
438; 1 B. L. R. P. C. 1, at p. 14; 
10 W. R. P. C. 17, at p. 22 ; Qridhari 
Lall Roy v. The Bengal Government 
(1868), 12 M. I. A. 448, at p. 466 ; 
1 B. L. R. P. C. 44, at p. 52 ; 10 
W. R. P. C. 32, at p. 34 ; K. K. 
Bhattacharya’s ‘‘Law of the Joint 
Family, p. 199 ; see ante^ p. 12. 
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This^ work was written by Vachaspati Misra, who flourished in 
Tirhoot in the beginning of the fifteenth century. It is the work of 
highest autliority in tliis school. It has l)een translated by Prosono 
Coomar Tagore. 

The Vyavahara Chintamani and the Dwaita Nirnaya, 
both by the author of the Vivada Chintamani are also 
authorities in the Mithila country. 

2. Vivada Ratnahara, 


This is an older compilation, but of less authority than the Vivada 
Chintamani, The writer was (Jhandesvara Thakkura, Prime Minister 
of Hara Sinha Deva, King of Mithila. Ho flourished at the end of the 
thirteenth or beginning of the fourteenth century. This work has 
recently been translated by G. C. Sircar and Digamvar Chatterjee. 


3. Dattaka Mimansa} 

Sudhivivekay by Eudradhara, Dwaita Parishistay by 
Keshav Misra, ^ and Vivada Chandray by Lachmadevi,^ 
are also authorities in this school. 

The Bengal and the Mitakshara systems differ in two Differences 
main particulars,^ viz. — JdlS? 

1. As to the persons who are coparceners, and their 
riglits, as such, in property held in coparcenary, i,e. as a 
joint Hindu family. 


Under the Mitakshara system rights in family property are acquired 
by birth and lapse by death.^’ In Bengal, rights in joint proi)erty 
are acquired by inheritance or will. In conscqxience of this difference, 
the law as to the power to alienate differs under the two systems. 

2. As to inheritance. 

The Mitakshara system prefers agnates to cognates generally. The 
Bengal school founds rights of inheritance upon the principle of the 
amount of religious efficacy which the person claiming can give by an 
offering to the manes of the person, whose property is in dispute, or of 
his ancestor. 


* Anfe,p. 12. Collector of Madura 
V. Moottoo Eamalinga Sathupaihy 
(1868), 12 M. I. A. 397, at p. 437; 
1 B. L. R. P. C. 1, at p. 13 ; 10 W. 
R. P. C. 17, at p. 22. 

*-* Bhattacharya’s ** Hindu Law,” 
2ad ed., p. 49. 


* Colebrooke's “ Digest,” Introduc- 
tion, j). xix. ; see Rutcheputty Dutt 
Jha V. Rajunder Narain i?a<?e (1839), 
2 M. I. A. 133, at p. 147. 

* See Mayne’s “Hindu Law,” 7th 
ed., p. 40. 

* Posty pp. 231, 243^ 244. 
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ACTS. 


Decisions of 
Courts of Law. 


Lej^islativo 

enactments. 


The subdivisions of the Mitakshara ^ehool differ between 
themselves, and from the Bengal school, as to the right of 
a widow to adopt a son to her deceased husband,^ and in 
certain other matters connected with adoption. They 
also differ in some questions of inheritance. 

The Maharashtra school differs from all other schools in 
conferring rights of inheritance upon certain female rela- 
tions, and in giving greater powers to female owners. 

The decisions of English Courts of law have played a 
considerable part in ascertaining, developing, and some- 
times in crystallizing Hindu law. The Courts in India 
necessarily follow without question the decisions of the 
Judicial Committee of the Privy Council, and of the High 
Courts, if any, to which they are subordinate. Now that 
the volume of reported decisions upon questions of Hindu 
law has become so large, judicial decisions, in most cases, 
provide an answer to the questions which arise. 

By the following enactments the Legislature has made 
some alterations in those portions of the Hindu law which 
the Courts are required to administer : — 

1. Act XXI. of 1850 (Freedom of Eeligion). 

2. Act XV. of 1856 (Hindu widows remarriage). 

3. Act VII. (Bom. C.) of 1866 (Hindus liability for 
ancestor’s debts). 

4. Act XXI. of 1870 (Hindu wills). 

5. Act. TX. of 1872 (Contracts).^ 

6. Act IX. of 1875 (Majority). 

7. Act IV. of 1882 (Transfer of Property). 

8. Act III. (B. C.) of 1904 (Settled Estates Act). 


To WHOM Hindu Law is Applicable. 

To what The expression ‘‘Hindus,” in the enactments above 

Taw referred to, includes not only persons who profess what is 

piicabie. Called the Hindu religion,® but also such of their descen- 
dants as have not openly abjured that religion.* 

‘ Post, pp. 120-127. (1895), 19 Bom. 783, at p. 788. 

* See ante, p. 5. ^ Banerjee’s “ Law of Marriage,” 

* See Dagres v. Pnootti San Jao 2nd ed., p, 16. 
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“ In doubtful cases coifformity to the manners and observances of 
the Hindus is a safe guide for concluding tliat a particular family is to 
be governed by the Hindu law.” ^ 

Hindus are divided into the following four main divi- Castes, 
sions, or, as they are usually called, castes '' ^ : — 

1. The Brahmins, or priestly caste. 

2. The KslmtriyaSy or warrior caste.^ 

3. The Vaisyas, or agricultural caste. 

4. The Sudras, 


When caste first originated in the Epic Age, the pure Hindus were 
members of the first three of these divisions, and the members of those 
<livisiong are now styled regenerate, or twice-born, having regard to 
the ceremonies of initiation which are peculiar to them. Each of 
these castes is now divided into a number of sub-castes. In the case 
of the Sudras nearly eveuy occupation has its caste. 


In the absence of a special custom, Hindu law is Jaius and 
applied to Jains * and to Sikhs.® 

Degi'adation from caste,® or a departure from orthodoxy Loss of caste, 
in the matter of diet or ceremonial,^ does not prevent the 
application of Hindu law. 

Except so far as the Hindu law may be inconsistent Change of 

religion. 


' Bhattacharya's “ Law of the 
Joint Family,’^ p. 50. 

This word is derived from the 
Portuguese “ casta,” race, species. 

^ See Rm Murdun Syn (CAuo- 
torya)y. Sahub Furhulad 5'^n(1857), 
7 M. I. A. 18, at p. 46 ; 4 W. R. P. 
C. 132, at pp. 135, 136. 

^ Sheo Singh Eai v. Dahho (A/ussu- 
mut) (1878), 5 I. A. 87; 1 All. 
688; S. C. in court below (1874), 
6 N. W. P. 382; Choiay Lall v. 
Chunno Lall (1878), 6 I. A. 15; 4 
Calc. 744; 3 C. L. R. 465; Ambabai 
V. Qovind (1898), 23 Bom. 257 ; Ama- 
va V. Mahadgauda (1896), 22 Bom. 
416, at p. 418; Rukhab v. Chunilal 
Ambmhet (1891), 16 Bom. 347 ; 
Mohabee?' Pershad (Lalla) v. Kundxm 
Koowar {Mussamut) (1867), 8 W. R. 
C. R. 116; Bhagmndas Tejmal v. 
Rajmal (1875), 10 Bom. H. C. 241, 
H.L. 


at p. 258; Bachebi v. Makhan Lai 
(1880), 3 All. 55. 

* Bhagwan Koer {Rani) v. Jogendra 
ChamJra Bose (1903), 30 I. A. 249, 
at p. 254; 31 Calc. 11, atpp. 30, 31 ; 
7 C. W. N. 895, at p. 901 ; Kissen 
Chnnder Shaw {Doe dem) v. Baidam 
Bcebee (1815), 2 Morley’s “Digest,” 
220. See 1 Morley’s “Digest,” p. 
clxxvii. ; Juggo Mohun Mtdlick {Doe 
dem) V, Saumcoomar Bebee (1815), 2 
Morley’s “ Digest,” 43. Sir Edward 
Hyde East’s evidence before a com- 
mittee of the House of Lords, referred 
to in Lopes v. Lopes (1868), 5 Bom. 
H. C. O. C. 172, at p. 185. 

« Act XXL of 1850. 

’ Bhagwan Kuar {Rani) v. Jogen^ 
dra Chandra Bose (1903), 30 I. A. 
249, at p. 257 ; 31 Calc. 1 1, at p. 33 ; 
7 C. W. N. 895, at p. 903. 


C 
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CHANGE OP EELIGION. 


Conversion to 

Mahomedan 

religion. 


with the new religion (if any) adopted by persons who 
have renounced the Hindu religion/ such law continues 
generally applicable to such persons and to their descen- 
dants, if they do not elect to abandon their subjection to 
Hindu law.^ 

But except on proof of a well-established custom, and 
then only with regard to succession and inheritance, con- 
verts to the Mahomedan religion, which in itself regulates 
the devolution of property, are bound by the Mahome- 
dan law/ 

Siicli custom has been fully cstablislicd in the case of the Khoja 
Mahoincdans ^ the Cutchi Memons,^ the Suni Borah Mahomedan 


* As, for instance, persons converted 
to Christianity cannot retain the 
practise of polygamy. In re Millard 
(1887), 10 Mad. 218 ; Lopez v. Lopez 
(1885), 12 Calc. 706, at p. 722; Em- 
peror v. Laptr (1907), 30 Mad. 550. 

* Abraham v. Abraham (1803), 9 
M. I. A. 199, at pp. 240-242; 1 W. 
R. P. C. 1, at pp. 5, 6 (a case of con- 
version to Christianity); Ponnusami 
Nadan v. Dorasami Ayyan (1880), 2 
^Tad. 209 (ditto); Phagtvan Kocr 
(y?an») V. Jogendra Chandra Bose 
(1903), 30 I. A. 249, at pp. 256, 257 ; 
31 Calc. 11, at p. 33; 7 C. W. N. 
895, at p. 903 (a case of an alleged 
Brahmo); Kusnm Kumari Boy v, 
Satyaranjan Das (1903), 30 Calc. 
999; 7 C. W. N. 784 (a case of a 
Brahmo). In Francis Ohosal v. Oabri 
Ghosal (1906), 31 Bom. 25, differing 
from Tellis v. Saldanha (1886), 10 
Mad. 69, it was held that partner- 
ship can be a part of the law govern- 
ing the rights of Christian family, 
converted from Hinduism. In Baj 
Bahadur v. Bishcn Dayal (1882), 
4 All. 343, at p. 347, it is said, 
“ A Hindu or Mohammedan who 
becomes a convert to some other 
faith, is not deprived ipso facto of 
his rights to property by inheritance 
or otherwise. Primd facie he loses 
the benefits of the law of the religion 
he has abandoned, and acquires a 


new legal status according to the 
creed he has embraced, if such creed 
involves with it legal responsibilities 
and obligations.” 

“ Abi'aham v. Abraham (1863), 9 
M. I. A. 199, at p. 242 ; 1 \V. R. P. 
0. 1, at p. 5 ; Mahomed Sidick v. Haji 
A/tmad (1885), 10 Bom. 1, at pp. 9, 
10; Baj Bahadur v. Bishcn Dayal 
(1882), 4 All. 343, at p. 347 ; Sajan 
(Musst) V. Loop Bam (1867), 2 Agra. 
61. Surmust Khan v. Kadir Dad 
Khan (1865), Agra, F. B. 39 (edition 
1874, p. 29). See Jowala Buksh v. 
Dharum Singh (1866), 10 M. I. A. 
511, at pp. 537, 538; Hakim Khan 
V. Gool Khan (1882), 8 Calc. 826; 
10 C. L. R. 603, doubting Bup Chand 
Chowdhry v. Lain Chowdhry (1878), 

3 C. L. R. 97. As to caste customs, 
see Jina {Bai) v. Kharvear /ma(1907), 
31 Bom. 366. When the Hindu law of 
inheritance applies, converts to Islam 
take with all the liabilities annexed 
to the estate, such as the payment of 
maintenance and debts. Bashid Kar- 
mali V. Sherbanoo (1904), 29 Bom. 85, 

* See Ahmedbhoy Hvhibbhoy v. Cas* 
siimbhoy Ahmedbhoy (1889), 13 Bom. 
534, and cases there cited. 

® Mahomed Sidick v. Haji Ahmed 
(1885), 10 Bom. 1, and cases there 
cited; Sahoo Sidick {Haji) v. Ally 
Mahomed Jan Mahomed (1904), 30 
Bora. 270. 
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community of the Dhanditiika Taluka in Gujerat/ and the Molesaleni 
GiraBias.2 

The illegitimate children of Hindu parents are within iiiegitimato 
the expression Hindus.*' children. 

It has been held that the illegitimate children of a Hindu mother by 
a European father are to be treated as Hindus, if they have been 
brought up as such,^ but there is authority that whore the mother is a 
non-Hindu the children cannot be treated as Hindus, even though the 
father is a Hindu.^ 


The Indian Succession Act® has brought under its pro- Native 
visions all native Christians, whether they have or have 
not elected to remain subject to the Hindu law,® but does 
not affect rights of survivorship to coparcenary property.*^ 

The mere circumstance that a man calls himself a Profession of 
Hindu is not sufficient to entitle him to the application of * 
Hindu law,® but in some cases, where the parties have 
followed the rules of Hindu law, that law may be applied 
as a rule of equity and good conscience.® 

As the Hindu law is a personal law, a Hindu is pre- Who are 
Slimed to be governed by the school of law which governs partlcuiar^^ 
the locality in which he resides.^® schools of law 

If a Hindu migrates from one part of the country to Families 
another, the presumption is that he retains the laws and tJigm. 
customs as to succession and family relations prevailing in 


^ Baiji {Bai) v. Santoh (Bai) ( 1 894), 
20 Botn. 53. 

* Fatesangji Jasvatsangji (^Maha~ 
rana Shri) v. Harisangji Fatesangji 
(Kuvar) (1894), 20 Bom. 181 ; Joonas 
Noortni (^Moosa Ilaji) v. Abdul Bahtin 
(Haji) (1905), 30 Bom. 197. 

* Myna Boyeev. Ooiamm ( 18G I ), 8 
M.I. A. 400; 2 W. R. P. C. 4; S. C. 
on remand (1864), 2 Mad. H. C. 196. 
See Tara Chand v. Beeb Bam (1866), 
3 Mad. H. C. 50, at p. 53. 

^ Lingappa Goundan v. Esudasan 
(1903), 27 Mad. 13. 

» Act X. of 1865, 8. 331. 

® Dagree v. Pacotti San Jao (1895), 
19 Bom. 783; Ponnusami N^an v. 
DoraBami Ayyan (1880), 2 Mad. 209 ; 


Joseph Vathiar of Nazareth (1872), 7 
Mad. H. C. 121. 

^ Francis Ohosal v. Gabri Qhosal 
(1906), 31 Bom. 25; differing from 
2'ellis V. Saldanha (1886), 10 Mad. 
69. See Jalbhai Ardeshir Shct v. 
Manoel (1894), 19 Bom. 680, at p. 
691. 

® Baj Bahadur v. Bishen Dayal 
(1882), 4 All. 343, at p. 348. 

® Ibid, See also Abraham v. Abra- 
ham (1863), 9 M. I. A. 199, at p. 
243; 1 W. R. P. C. 1, at p. 6. 

Bam Baa v. Chandra Dassia 
(1892), 20 Calc. 409 ; Jugo Bundhoo 
Tewaree v. Kurum Singh (1874), 
22 W. R. C. R. 341. 
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the Province, from which he came,^ at the timg of tlie 
migration,^ and is not subject to the particular Hindu 
law administered in the place to whicli he migrates, or 
to the customs prevalent there.^ 

Such presumption may be rebutted by proof that tlie 
individual or his ancestors had adopted the law, usages, or 
religious ceremonies of the country of his residence.^ 

“ It is not by looking merely at the performance of occasional local 
festivals that we can judge by what rule the family is governed. But 
we must look to the more important rites and ceremonies which are 
TXjrformed by them, namely, to those which attend births, marriages. 


and deaths in the family,”^ 

^ Parbati Kumari Dchi {Srimati 
Itani') V. Jagadia Chunder Dhabal 
(1902), 29 I. A. 82 ; 29 Calc. 433 ; 6 
0. W. N. 490 (see this case as to 
evidence supporting this jiresump- 
tion); Atubabai r. Govind (1898), 23 
Bom. 257, at p. 263 ; Soorendromith 
Jioyv. HciTainoni'e .^iirmo/icaA (1868), 
12 M. I. A. 81 ; 1 B. L. B. P. C. 
26; 10 W. R. P. O. 35; Oridhari 
Lail Roy v. Bengal Government ( 1 868), 
12 M. I. A. 448, at pp. 458, 459 ; 1 
B. L. R. P. €. 44, at p. 46 ; 10 W. 
R. P. C. 31 ; Rntchejmtty Butt Jha v. 
Rajunder Narain Rae (1839), 2 M. 1. 

A. 133, at p. 168; Pudmaiati (^Rany^ 

V. Doolar Singh {Baboo) (1847), 4 
M. I. A. 259; 7 W. K. P. C 41; 
Lukkea Dchea v. Gungagohind Dobey, 

W. R. 1864, C. R. 56 ; Ilnropcrshad 
Roy Chowdhry v. Shiho Shunkurec 
Chowdhraia {I^IQ), 13 W. R. C. R. 
47 ; Koomud Chunder Roy v, Seda- 
kanth Roy (1863), W. R. F. B. R. 
75; Sonatun Misscr v. Rut tun MaU 
lah (1864), W. R. 1864, C. R. 95; 
Ootum Chunder Bhuttacharjee v, 
Obhoychufm Miascr (1862), W. R. F. 

B. R. 67 ; S. C, sub nomine Juna- 
ruddeen Misaer v. Nobin Chunder 
Perdham, Marshall, 232; Ram Bromo 
Pandah v. Kaminee Soonduree Dosaee 
(1866), 6 W. R. C. R. 295; Maila- 
thi Anni v, Subbaraya Mudaliar 
(1001), 24 Mad. 650. See Chandika 


Bakhsh V. Mana Knar (1902), 29 1. A. 
70; 24 All. 273; 3 0. W. N. 425. 

^ See Vasudevan v. Secretary of 
State {\%^1), 11 Mad. 157, at p. 162. 

® See Byjnath Pershad v. Kopilmvn 
Singh (1875), 24 W. R. C. R. 95. 

* See Ra^n Bromo Pandah v. Ka- 
mince Soonduree Dosaee (1866), 6 W. 
R. C. R. 295 ; Parbati Kutnari Dchi 
{Srimati Rani) v. Jagadia Chunder 
Dhabal (1902), 29 I. A. 82 ; 29 Calc. 
433 ; 6 C. W. N. 490 ; Soorendronath 
Roy v. Hecramonee BurmoneahilSG8)^ 

12 M. I. A. 81, at p. 96; 1 B. L. R. 
(P. C.) 26, at p. 36 ; 10 W. R. P. C. 
35, at p. 38 ; Raj Chunder Narain 
Chowdry v. Goculchund Qoh (1801), 
1 Ben. Sel. R. 43 (new edition, 56) ; 
Ootum Chunder Bhuttacharjee v. Ob- 
hoychurn Misscr {1862\ W. R. F. B. R. 
67 ; S. C. suf) nomine Junaruddeen 
Misaer v. Nobi?i Chunder Perdhani, 
Marshall, 232 ; Chundro Seekhnr Roy 
V. Nobin Soondur Roy (1865), 2 W. 
R. C. R. 197 ; Ram Bromo Pandah 
V. Kaminee Soonduree Dosaee (1866), 
C W. R. C. R. 295. 

* Huro Pershad Roy Chowdhry v. 
Shibo Shunkuree Chowdhrain (1870), 

13 W. R. C. R. 47. See Pudmaeaii 
{Rany) v. Doolar Sing {Baboo) (1847), 
4 M. I. A. 259 ; 7 W. R. P. C. 41 ; 
Login v. Princess Victo?da Gouramma 
of Coorg (1862), 1 Ind, Jui*., O. S. 
109. 
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Jains vrould ordinarily*Ue governed by the MitakshaVa school^ but Jains, 
it has been held that in the absence of evidence the Hindu law 
aj)plicablo in that part of the country in which they dwell would 
apparently be applicable.^ Sastri G. C. Sircar ^ says, “The Jainas 
of Bengal . . . are governed by the Mitakshara law of the country 
of their origin, and not by the Dayabhaga scdiool 2>re vailing here.” 


Custom. 

In administering the Hindu law, the Courts are required Custom, 
to give effect to a custom, to a rule which in a particular 
family ^ or in a particular caste or class, or in a particular 
district,® has from long usage obtained the force of law.*^ 

Under the Hindu system of law clear® proof of usage 
will outweigh the written text of the law.”^ 


* Mandit Koer (^Mussarnmat) v. 
Phool Chand Lai (1897), 2 C. AV. N. 
154. 

* Mohaheer PershadC^Lalla) v. Kun* 
ilun Koowar {Mussamut) (1867), 8 W. 
R. C. R. 116, at p. 118. 

* “ Law of Adoption,” p. 353. 

^ A family custom is called a 
Koldchdr. See Urjun Sing {Rawut^ 
V. Ghunsiam Sing {Rawut) (1851), 5 
M. I. A, 169 ; Qunesh Dutt Singh (^a- 
5oo) V. Moheshxir Singh {Maharajah) 
(1855), 6 M. I. A. 164; Chintamun 
Singh {Chowdhry) v. Nowlukho Kon^ 
wavi {Mussamut) (1875), 2 I. A. 263; 
1 Calc. 153; 24 W. K. C. R. 255; 
Nanaji Utpnt {Bhau) v. Sundrabai 
(1874), 11 Bom. H. C. 249, at pp. 
269, 270. 

* For instance, the customs of the 
Nambhudri Brahmins ; see Vasxide'oan 
V. Secretary of State (1887), 11 Mad. 
157. 

® A local custom is called Desdchdr, 
Such custom is only applicable to 
persons domiciled in the place where 
it is in force ; see Padam Kumari v. 
Suraj Kumari (1906), 28 All. 458. 

’’ Hurpurshady. Sheo Dyal (1876), 
3 I. A. 259, at p. 285; 26 W. R. 
C. R. 55, at p. 70 ; Ramalakshmi 
Ammal v, Sivanantha Pernmal Se- 


fAwrayar (1872), 14 M. I. A. 570, at 
p. 585; 1. A. Sup. vol. 1, at p. 3; 
12 B. L. R. 396, at p. 398 ; 17 W. R. 
C. R. 553. 

® In Narasammnl v. Balarama- 
charlu (1863), 1 Mad. H. C. 420, at 
p. 424, Holloway, J., said, “A very 
short e.xperiencc will suffice to satisfy 
any judge that a pundit will always 
overcome a passage of Hindu law too 
stubborn for other manipulation by 
the often baseless allegation of cus- 
tom.” He proceeds to say, “And in 
our judgment no custom, how long 
soever continued, which has never 
been judicially recognized, can be 
permitted to prevail against distinct 
authority.” It is submitted that this 
last proposition cannot be supported, 
see 2 >osty p. 25. 

® Collector of Madura v. Moottoo 
Ramalingd Suthupathy (1868), 12 M. 
I, A. 397, at p. 436; 1 B. L. R. 
P. C. 1, at p. 12; 10 W. R. P. C. 17, 
at p. 21 ; Tara Chand v. Reeh Ram 
(1866), 3 Mad. H. C. 50, at pp. 55-58 ; 
Nanaji Utpat {Bhau) v. Sundrabai 
(1874), 11 Bom. H. C. 249. See 
“ Manu,” chap. i. paras. 108, 110; 
chap. viii. paras. 41, 46; ‘‘Mitak- 
shara,” chap. i. 8. 3, para. 4; 
“ Dayatattwa,” chap. i. para. 33 ; 
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Conditions of 
validity of 
CDStom. 


In the following enactments this principlfe has been recognked by the 
Legislature : — 

Bora. Keg. IV. of 1827, s. 26; Madras Civil Courts Act (III. of 
1873), s. 16; Lower Burma Courts Act (XL of 1889), s. 4; Central 
Provinces Laws Act (XX. of 1876), s. 5 ; Oudh Laws Act (XVIII. ot 
1876), 8. 3; Punjab Laws Act (IV. of 1872), s. 5, as amended by 
Act XIL of 1878, s. 1. 

The Courts cannot give effect to a custom unless it be 
ancient,^ definite,^ continuous,^ notorious,^ and reasonable.^ 
It is invalid if it be opposed to an express enactment of 


^‘Mayukha,” chap. i. s, 1, para. 13. 
Dr. J, N. Bhattacharya (“Hindu 
Law,” 2nd ed., pp. 50, 51) contends 
that according to the true translation 
of Manu’s Code, custom does not 
prevail against an express provision 
of law. 

^ Hurpurshad v, 57*60 Dya/ (1876), 
3 I. A. 259, at p. 285 ; 2G W. R. C. H. 
55, at p. 70; Raimlakshmi Amiml v. 
Sivanantha Perumal Seihurayar 
(1872), 14 M. J. A. 570, at pp. 585, 
586; I. A. Sup. vol. 1, at p. 3 ; 12 
B. L. R. 396, atp. 398; 17 W. R, C. 
R. 553. S. C. in court below ; Siva- 
nananja Perumal Seihurayar v. MuUxt 
Pamalinga Seihurayar (1866), 3 Mad. 
H. C. 75, at p. 77 ; Nxigendur Na rain 
(^Rajah) V. Ruyhoonaih Narain J)ey, 
W. R. 1864, p. 20, at p. 23. 

• Or, as it may be expressed, cer- 
tain, precise, and conclusive. Jlur- 
purshad V. Shec Dyal (1876), 3 I. A. 
259, at p. 285 ; 26 W. R. C. II. 55, 
at p. 70 ; Rajkhhcn Singh v. Ramjoy 
Suruia Mozoomdar (1872), 1 Calc. 
186, at pp. 195, 196 ; 19 W. K. C. R. 
8, at p. 11; Bhagawan Das v. Balgo- 
bind Sing (1868), 1 B. L. R. S. N. 
ix. ; Doorga Per shad Singh ( Tekaet) 
V, Doorga Kooeree{Tekaetnee){\%lZ\ 
20 W. R. C. R. 154, atp. 157. 

® In other words, uniform, un- 
interrupted, invariable. Nugendur 
Narain (Rajah) v. Rughoonath Narain 
Dey, W. R. 1864, p. 20, at p. 24 ; 
Ramalakshmi Ammal v. Sivanantha 


Pcrwnal Seihurayar ‘I) ^ 14 M. I. 

A. 570, at pp. 585, 586 ; I. A. Sup. 
vol. 1, at p. 3 ; 12 B. L. R. 396, at 
p. 398 ; 17 W. R. C. R. 553. S. C. in 
Court below. Sivanananja Perumal 
Seihurayar v. Mutiii Ramalinga Seihu- 
rayar (1866), 3 Mad. H. C. 75, at ]>. 
77 ; Oopalayyan v. Raghupatiayyan 
(1873), 7 Mad. H. C. 250, at p. 254 ; 
SoorenJronaih Roy v. Hcerainonce 
Bunnoneah (1868), 12 M. I. A. 81, at 
p. 91 ; 10 W. R. P. C. 35, at p. 36 ; 
Rajkishen Shigh (Rajah) v. Ramjoy 
Surtna Mozooindar (1872), 1 Calc. 
186, at p. 195 ; 19 W. R. C. R. 8, at 
p. 11; Jagmohandas Mangaldas v. 
Mangaldas Nathubhoy (Sir) (1886), 
10 Bom. 528, at p. 543. See Amrit 
Nath Chowdhry v. Oauri Nath Choio- 
dhry (1870), 6 B. L. R. 232, at p. 
238 ; Jamcelah Khatoon v. Pegul Ram 
(1864X 1 W. B. C. R. 250 ; Yandra^ 
van Jehisan (Patel) v. Manilal Chuni- 
lal (Patel) (1891), 16 Bom. 470, at 
p. 476. 

^ See Juggomohun Qhose v. Manick- 
chund (1859), 7 M. I A. 263, at p. 
282 ; 4 W. R. P. C. 8, at p. 10 ; Gopa- 
layyan v. Raghupatiayyan (1873), 7 
Mad. H. C. 250, at p. 254, 

® Hurpurshad v. Sheo Z)t/a/(l876), 
3 I. A. 259, at p. 285, 26 W. R. C. R. 
55, at p, 70 ; Lutchmeeput Singh v. 
Sadaulla Nushyo (1882), 9 Calc. 698, 
at p. 703; 12 C. L. R. 382, at p. 
388/ 
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the Legislature,^ to caorality, to public policy,^ or to justice, 
equity, and good conscience.® A custom must be estab- 
lished by clear and unambiguous proof, ^ and must be 
construed strictly.® 

With the exception of an old decision in Calcutta,^ by Grey, O.J., Ancient, 
which fixed 1773, the date of the Act of Parliament which established 
the Supreme Court, and 1793 the date when liegulations commenced to 
be registered as the time for the commencement of legal memory in 
Calcutta and the Mofussil respectively, there is no decision which has 


‘ As for instance when the dedica- 
tion of minors as dancing-girls of a 
pagoda amounts to an offence under 
ss. 372 and 373 of the Indian Penal 
Code (Act XLV. of 18G0). Ex parte 
Padmavati (1870), 5 Mad. H. C. 415 ; 
Queen Empress v. Jiamanna (1889), 
12 Mad. 273 ; Srinivasa v. Annasami 
(1892), 15 Mad. 323; Peg, v. Jaili 
Bhavin (1869), 6 Bom. H. C. Cr. 
(3. 60. 

* Chinna Ummayi v. Tegarai Clistti 
(1876), 1 Mad. 168. Cases, post^ 
p. 25. See also Sankaralingam 
Chetti V. Subban Chetti (1894), 17 
Mad, 479; Ohasiti v. Um?'ao Jan 
(1893), 20 I, A. 193; 21 Calc. 149; 
This is expressed by “Mann,** chap, 
viii. para, 41, as “if they be not 
repugnant to the law of God.*’ 

® See Vurmah Valiar {Rajah) v. 
Ravi Vurmah Mutha (1876), 4 L A. 
76; 1 Mad. 235. Oudh Laws Act 
(XVIII. of 1876), 8. 3 ; Punjab Laws 
Act (XII. of 1878), s. 1. As to 
marriage brocage contracts, see post, 
p. 47. 

* Ramalakshmi Animal v. Siva^ 
nantha Perumal Scthurayar (1872), 
14 M. I. A. 570, at pp. 585, 586 ; 
I. A, Sup. vol, 1 , at p. 3 ; 12 B. L. R, 
396, at p. 398; 17 W. R. C. R. 553. 
S. C. in Court below; Sivanananja 
Perumal Setkurayar v. Muttu Rama’- 
Unga Sethuraytir {l^^ij), 3 Mad. H. C. 
75, at p. 77 ; Nugendur Narain 
(Rajah) V. Rughoonath Narain Dey, 
W. R. 1864, p. 20, at p. 23 ; Serumah 
Umah V. Palathan Vitil Marya 


Coothy Umah (1871), 15 W. R. P. C. 
47 ; Luchniun Lall v. Mohun Lall 
Bhaya Gayal {m\), 16 W. R. C. R. 
179 ; Shidhojirav v. Naikojirnv (1873), 
10 Bom. H, C. 228 ; Vandravan 
Jckisan {Patel) v. Manilal Chunilal 
{Patel) (1891), 16 Bom. 470. See 
Amrit Nath Chowdhry v. Qauri Nath 
Chowdhry (1870), 6 B. L. R. 232, at 
p. 238 ; Neclkisto Deb BiDmono v. 
Beerchunder Thakoor {IBQd), 12 M. I. 
A. 523, at p. 542; 3 B. L. R. (P. C.) 
13, at p. 19; 12 W. R. P. C. 21, at 
p. 24; Bhagvandas Tejmal „y, Rajnxal 
(1873), 10 Bom. H. C. A. C. 241; 
Lakshmappa v. Paniava (1875), 12 
Bom. H. C, 362, at p. 383. 

* Hurpurshad v. Sheo Dyal{\SlQ), 
3 I. A. 259, at p. 285 ; 26 W. R. C. R. 
55, at p. 70. 

Clarke’s “ Reports,” pp. 113, 114. 
Sircar’s “Vyavastha Darpana,” 2nd 
ed., p. 314. The reason for this 
decision was that from the dates 
mentioned the powers of making laws 
were vested in the British Legislature. 
Sir G. D. Banerjee (“ Law of Mar- 
riage,” 2nd ed., p. 224), questions 
the correctness of the above-men- 
tioned decision of Grey, C.J., and 
adds, .“We may at any rate fairly 
say, that in the Hindu law, not only 
is it unnecessary to trace back ,the 
existence of a custom to any definite 
date, but even the inde6nite condition 
of being ancient may, in favour of 
some classes of customs, have to be 
dispensed with.” 
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professed to define the expression ancient^’** That expression is ap- 
parently coincident with the expression “ from time immemorial.” ^ 
“What the law requires before an alleged custom can receive the 
recognition of the Court and so acquire legal force is, satisfactory proof 
of usage so long and invariably acted upon in practice as to show that 
it has by common consent been submitted to as the established govern- 
ing rule of the particular family, class, or district of country.”^ Such 
proof raises a presumption that the usage was an ancient one.^ 
Discontinue So far as continuity is concerned there seems to be a distinction 
ance of custom, between a family custom and a local custom. In the former case it is 
competent to the family to discontinue the custom, or it may have 
been accidentally discontinued.* In the latter case the omission of 
individuals to follow the custom could not have the effect of destroying 
it, as it is a part of the lex lociy and binds all persons within the local 
limits in which it prevails.'* 

"When the custom has been proved the burden is upon the party 
alleging the discontinuance to prove that fact.^ 

New grant of A family custom that property should remain impartible, is not 
Formeriy im- lit^^^’cssarily destroyed by a new grant being made by tlie Government 
partible, to a member of the family,’ but where a new tenure is created, and there 
is nothing in the circimistances under which the new grant was made 
to lead to the inference that the Government had in view in making 
tho new grant the creation of an impartible zemindari as an exception 
to the ordinary rule of the Hindu law, the ordinary rules of Hindu law 
apply.^ 


* See Luchmun Lall v. Mohun Lall 
Bhaya Cnujal (1871), 16 W. R. C. R. 
179; Umrithnath Chowdhry v. Gon- 
rccnath Chowdhry (1870), 13 M. I. A. 
542, at p. 549; 15 W. R. P. C. 10, 
at p. 12. S. C. in Court below, 
6 B. L. R. 232. 

* Sivanananja Pcrimal Sethurayar 
V. Muttii Eaimlinya Sethurayar 
(1866), 3 Mad. H. C. 75, at p. *77. 
S. C. on appeal, Itamalakshmi Ammal 
V. Simnantha Pcrumal Sethuray<(r 
(1872), 14 M. I. A. 570; I. A. Sup. 
vol. 1; 12 B. L. R. 396; 17 W. R. 
C. R. 553 ; Shidhojirav v. Naihojirav 
(1873), 10 Bom. H. C. 228, at 
p. 234. 

® See Emmsdnu v. Appam (1887), 
12 Mad. 9, at p. 14; Nanaji Utpat 
(Bhau) V. Smdrdbai (1874), 11 Bora. 
H. C. 249. 

* Itiijkishen Singh r. liamjoy 
Surma Mozoomdar (1872), 1 Calc. 
186, at p. 195; 19 W. R. C. R. 8, 


at p. 12 ; Sarabjit Partap Bahadur 
Sahi V. Tndarjit Partap Bahadur 
/S'a/ii (1904), 27 All. 203. 

^ Bajkishen Singh v. Bamjoy 
Surma Mozoomdar (1872%! Calc. 186, 
at p. 195; 19 W. R. C. R. 8, at 

p. 12. 

® Sa}'ahjit Partap Bahadur Sahi v. 
Tndarjit Partap Bahadur Sahi 
27 All. 203. 

^ See Beer Pertah Sahee (Bahoo) 
V. Bojender Pertab Sahee (JfaAara- 
;a/0(1867), 12 M. I. A. 1 ; 9 W. R. 
P. C. 15; Mutta Vaduganadha Tevar 
V. Dorasinga Tevar (1881), 8 I. A. 
99 ; 3 Mad . 290 ; Jaganatha v. Rama^ 
bhadra (1888), 11 Mad. 380; Ivachi 
Yam Rangappa Kallakka Thoh 
Udayar v. Kachi Ivalyana Rangappa 
Kallakka Thola Udayar (1901), 24 
Mad. 562. 

* Merangi^ Zemindar of^ v. Satru- 
charla Ramabhadra Razu (^Sri Rajah) 
(1891), 18 I. A. 45, at p. 53; 14 
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A family custom is*j^ersonal, and docs not apply to subsequent 
owners ftf the land held by the family.^ 

The following are illustrations of customs which have been held void Immorality, 
for immorality : — 

A custom allowing a woman to remarry during the lifetime of her 
husband and without his consent.^ 

A custom for dancing-girls to adopt daughters under circumstances 
which would amount to a traffic in minors as prohil)ited by ss. 372 and 
373 of the Indian Penal Code;^ but except where the recognition of 
the rights alleged would countenance such a traffic, or the usage is in 
itself immoral,** the Courts will give effect to the rights of dancing- 
girls attached to Hindu temples in res^xjct of endowments for tlieir 
sui)port,^ and also to the peculiar usages of the dancing-girl and 
prostitute classes with regard to adoption ® an<l succession.^ 

A custom will not be applied unless those following, the custom are 
convinced in conscience that they are acting in accordance with law.® 

Judicial recognition is not a condition i^recedent to the judicial 
validity of a custoin,^ but such recognition may bo of groat *'®^®^**^*®"* 
value as evidence of the existence of that custom.^® 

In the case of peisons governed generally by the Hindu Burden of proof 

, 1 1 1 . of custom. 

law, the burden of proving a custom derogatory to that 
law lies upon the person who asserts it.^^ 


Mad. 237, at p. 245; Venkata iVa- 
rasiniha Appa Row Bahadur (Rajah) 
V. Narayya Appa Row Bahadur 
(Rajah) (lSld)y 7 I, A. 38; 2 Mad, 
128; 6 C. L. R. 153. 

‘ Gopal Das Sindh v. Nurotum 
S!ndh(\%^b\ 7 Ben. Sel. R. 195 (2nd 
ed., 230). 

- Posti p. 30. 

3 Act XLV. of 1860. 

* Chinna Unimayi v. Tegar^i Chetti 
(1876), 1 Mad. 168. 

^ Tara Naikin v. Nana Lakshman 
(1889), 14 Bom. 90; Kainalam v. 
Sadagopa Sami (1878), 1 Mad. 356; 
Mathura Naikin v. Esu Naikin (1880), 
4 Bom. 545, at p. 565. See Chinna 
XJmmayi v. Tegarai Chetti (1876), 
1 Mad. 168. 

« Post, pp. 165, 166. 

Tara Munnee Dossea v. 3[otco 
Buncanee (1846), 7 Ben. Sel. R. 273 
(2nd ed., 325); Sivasangu v. Minal 
(1889), 12 Mad, 277 ; Kaniakshi v. 
Nagarathnam(m(P),b Mad. H. C. 161. 


* Gopalayyan v. Raghupatiayyan 
(1873), 7 Mad. H. C. 250, at p. 254. 
See Vandravan Jekisan (Patel) v. 
Manilal Chunilal (Patel)., (1891) 16 
Bom. 470, at p. 476. 

® See Mayne’s “Hindu Law,” 7th 
ed., pp. 56-58. See ante., p. 21, 
note 8. 

See Act I. of 1872, s. 42. 

Bhagwan Singh y.Bhagwan Singh 
(1899), 26 I. A. 153, at p. 165; 21 
All. 412, at p. 423; 3 C. W. N. 454, at 
p. 459 ; Chandika Baksh v. Muna Kuar 
(1902),29 I. A.70; 24 All. 273; 6 C. 
W. N. 425 ; Fgnindra Deb Raikut v. 
Rajeswar Dass (1885), 12 I. A. 72, at 
p. 81 ; 11 Calc. 463, at p. 476 ; Basava 
V. Lingangauda (1894), 10 Bom. 428, 
at p. 473 ; Desui Ra nchhoddas v. Rawal 
Nathubai (1895), 21 Bom. 110, at pp. 
116, 117; Bhagvandas Tejnvalv. Raj- 
iml (1873), 10 Bom. H. C. 241, at p. 
260; Narayan Babaji v. Nana Mano- 
Aar (1870), 7 Bom. H. C. A. C. 153, at 
p. 175; Mahendra Singh (Rajah) v. 
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In the case of a tribe or family which are <not originally Hindu, but 
which has adopted Hinduism, the burden of proving that the family is 
governed in a particular matter by the Hindu law is upon the person 
who asserts that it was so governed.^ 

As to the mode of proof of a custom, see Act I. of 1872, ss. 13, 32, 
42, 48, 49. Rama Nand v. Surgiani (1894), 16 All. 221. 

As to proof of tlic devolution of an impartible Kaj, see Mohesh 
Chunder Dhal v. Satrughan Dhal (1902), 29 I. A. 62 ; 29 Calc. 343 > 
6 C. W. N. 459. 

As to proof of the customs of Jains, see Ilarnahh Pershad v. Mandil 
Bass (1899), 27 Calc. 379. 


Jokha Singh (1873), 19 W. R. C. It. 
211 ; Jeclnath Sahee JJco (T?i<iho<fr)v. 
Lokcnath Sahee (1873), 19 W. U. 
C. R. 239 ; and cases, ante, j>. 23, 
note 4. 


* As, for instance, the law of 
adoption, Fanindra Deh Eaikat v. 
Rajeswai' 12 J. A. 72, at 

p. 81 ; 11 Calc. 483, at p. 478. 



CHAPTEK I. 

HUSBAND AND AVIFE. 

Marriage. 

The relationship of husband and wife is created by a Creation of 

^ , _ , relationship. 

marriage, entered into by two persons, who are each 
competent, according to Hindu law, to enter into the 
state of mari'iage,^ and who are not debarred by that law 
from intermarrying, 2 such marriage being performed with 
the ceremonies prescribed by that law.® 

According to Hindu ideas, marriage has for its object the performance Object of 
of religious duties. It is a sanskar^ that is, an essential ceremon}^ 
held indispensable to constitute the perfect purification of aHindu.^ It 
is the last of the ten sanskars necessary for the regeneration of males of 
the twice-born classes,® and is the only one prescril)ed for women and 
for Sudras,^ 

Marriage is essential to a Hindu in order that by begetting a son he Necessity for 
may bo delivered from the hell called 'put^ to which the shades of a marriage, 
sonless man are, according to Hindu ideas, doomed,^ that he may repay 
the debt lie owes to his forefathers,® and that lie may be able to ^ler- 
form some of the most important religious acts.^ 

It is the imperative religious duty of a father, or other Duty of 
guardian,^® to cause a girl to be married, before she attains 


' Postf pp. 28-32. 

* Poit^ pp. 32-40. 

“ Post^ pp. 53-56. 

* Wilson’s “Glossary,” p. 463. 

* Colebrooke*s “Digest,” vol. iii., 
p. 104, note. 

® Colebrooke’s “ Digest,” vol. iii., 
p. 95. See Venkataoharyulu v. Ran- 
gacharyulu (1890), 14 Mad. 316, at 
p. 318. 

^ “Manu,” chap. ix. para. 138; 


“ Dayabhaga,” chap. v. para. 6 ; 
“Dattaka Mimansa,” chap. i. para. 
5; Colebrooke’s ‘‘Digest,” vol. iii. 
pp. 158, 293, 294. 

* “Dattaka Mimansa,” chap. i. 
para. 5, 

® Bhattacharya’s “Hindu Law,” 
2nd ed., p. 81. 

As to the persons upon whom 
the duty devolves, see posty pp. 41, 
42. 
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puberty, to a suitable husband, capable of procreating 
children.^ 

Although the law permits the marriage of boys 
wlio have not attained majority,^ such marriages do 
not seem to have been contemj)lated by the sages and 
early writers on Hindu law.^ There is not, therefore, any 
moral or religious obligation upon a parent, or other 
guardian, to provide a wife for a boy, although there may 
be a right to provide for his marriage.^ 


Who may Marry. 


Unless expressly prohibited by a provision of the Hindu 
law, any male Hindu is competent to marry, and every 
unmarried Hindu female is competent to be given in 
marriage.^ 

The Hindu law regards the bridegroom as the person who marries, 
and the bride as the iHjrson who is taken in marriage.*^ 

Physical and mental defects, even if they be such as to 
cause exclusion from inheritance,'^ do not invalidate a 
marriage.^ 

Unsoundness of mind docs not invalidate a marriage. 

Pundits both in Bengal® and Bombay^® have given opinions that it does 


* Jumoona Dassya Choxodhrani v. 
Banuisoonderai JDassya Chowdhrani 
(1876), 3 I. A. 72, at p. 78 ; 1 Calc. 
289, at pp. 294, 295 ; 25 W. R. C. R. 
235, at p. 236; VcnkiUncharyulu v. 
Bangachanjulu (1890), 14 Mad. 316, 
at p. 322. 

* Posf, p. 29. 

* “ Manu," chap. ix. • para. 94 ; 
Bhattacharya’s “ Hindu Law,*’ 2nd 
ed., pp. 81, 82. See Banerjee’s 
“ Law of Marriage,** 2nd ed,, p. 35. 

* Qoviiiditrazulu Narasimham v. Z>c- 
varabhotla Venkaianarasayya (1903), 
27 Mad. 206, see post j p. 48. 

® Banerjee’s Law of Marriage,*’ 
2nd ed., 33. 

® Banerjee’s “Law of Marriage,** 
2nd ed., 34; Bhattacharya’s Hindu 
Law,” 2nd ed., 81, 


' As to the physical defects which 
cause exclusion from inheritance, 
see Bhattacharya’s “Hindu Law,”2ad 
ed., 349-351 ; Sircar’s “Hindu Law,” 
pp. 232-235 ; Mayne’s “ Hindu Law,” 
7th ed., pp. 806-809, and cases there 
cited *, post, pp. 235-237 . 

* “Manu,” chap. ix. para. 203; 
“ Mitakshara,” chap. ii. s. 10, paras. 
9-11 ; “ Vivada Chintainani ” (P. C. 
Tagore’s translation), p. 244 ; “ Vya- 
vahara Mayuklia,” chap. v. s. 11, 
para. 11, “Smriti Chandrika,” 
chap. V. para. 32. 

® See Venkatacharyulu v. Ranga- 
charyulu (1890), 14 Mad. 316, at p. 
318 ; Dahy churn Mitter v. Radhachurn 
Hitter (1817), 2 Mori. Dig. 99. 

West and Buhler s “ Hindu Law,” 
2nd ed., p. 274. 
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not inv^ilidate a marriag®. Sir G. D. Banerjec points out that “ there are 
indications in the law from which it would appear that lunatics arc con- 
sidered competent to marry,*’ ^ but he also says^ that, as a lunatic is 
incompetent to accept the gift of a bride, it is not easy to understand 
how his marriage can be regarded as marriage at all. 

The ancient authorities permitted a eunuch to marry on the ground Impotence, 
that his wife could raise up a son tx) him by a man legally ap 2 )ointed,^ 
but now that the system of niyoga* is obsolete, it may bo a question 
whether the Courts will not declare the marriage of an imix)tcnt i>erson 
to be void.® 


Except that in the case of the twice-born classes Age for 
marriage cannot take place before investiture with the 
sacred thread,® a male Hindu of any age can marry 
A female Hindu of any age can be given in marriage.® 


The Hindu religion requires a girl to l)e given in marriage before she 
attains the age of puberty,^ but there is nothing in the Hindu law to 
invalidate the marriage of a woman who has attained puberty.*^ 

As to the necessity for the consent of a guardian in the case of the 
marriage of minors, sec pp. 41-40. 

A Hindu may at his pleasure marry any mimber of Polygamy, 
wives, although he has a wife or wives living.^^ 


* ** Law of Marriage,” 2nd ed., p. 
36 ; ‘‘ Manu,” chap. ix. para. 203 ; 
“Daya Bhaga,” chap. v. para. 18; 

“ Mitakshara,” chap. ii. s, 10, paras. 
9-11; “Vivada Chintamani ** (P. C. 
Tagore’s translation), p. 244 ; “ Smriti 
Chandrika,” chap, v, para. 32 ; 
“Vyavahara Mayukha,” chap, iv, 

8. 11. para. 11. 

* P. 37. 

* “ Manu,” chap. ix. para. 203 ; 

“ Daya Bhaga,” chap. v. para. 18. 

^ Post, pp. 100, 139. 

^ See Banerjee’s “ Law of Mar- 
riage,” 2nd ed., pp. 38, 39. Para- 
sara, quoted in Vidyasagar’s “ Mar- 
riage of Hindu AVidows,” pp. 4, 7. 
Steele, p. 167. Kanahi Pam v. 
Biddya Pam (1878), 1 All. 549, at 
p. 551. 

® The rule is that the investiture 
of a Brahmin should take place in 
the eighth, that of a Kahatrya in 
the eleventh, and that of a Vaiaya 
in the twelfth year from his con- 
ception, “ Manu,” chap, ii, para. 36. 


^ Banerjee’s “Law of Marriage,” 
2nd ed., 35. Bhattacharya’s “ Hindu 
Law,” 2nd ed., 82. See Vcnkatachar- 
yiduy, Pangacharyulu(lS90),l^ Mad. 
316, at p. 318. 

® Sir G. D. Banerjee (“ Law of 
Marriage,” 2nd ed., 43) says, 
“Ordinarily the lowest age for mar- 
riage is eight years, but Manu allows 
a girl to be married eveu before the 
proper age, if a proper union is 
secured ” (“ Manu,” chap. ix. para. 
88, and note by KuUuka). 

® Ante, p. 27. 

Banerjee’s “ Law of Marriage,” 
2nd ed., 43. 

Even if he has at one time pro- 
fessed Christianity, 3 Mad. H. C. 
App. vii. 

See VirasKami Chetti v. Appa- 
svami Chetti (1863), 1 Mad. H. C. 
375 ; Ammugam v. Tulukanam 
(1883), 7 Mad. 187, at p. 188 ; Tha^ 
pita Peter y, Thapita Lakahmi 
17 Mad. 235, at p. 239; Huree Bhaee 
Nana r, Nuthoo Koober (1810), 1 Borr. 
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No effect can be given to an agreement purporting to avoid a m|irriage 
on the taking of a second wife during the lifetime of the first, ^ and 
apparently an agreement not to enter into such second marriage would 
bo against the policy of the Hindu law.^ 

Contracting a second marriage during the lifetime of the wife is 
called adhivedana, or supersession, but does not in any way imply 
that the first wife is deserted.^ 

The Hindu writers prescribe that a present (adhivedanika) should 
be given to the wife as compensation for her supersession, but they do 
not agree as to the amount.^ Such compensation could not apparently 
be claimed in a court of law. 


A Hindu, who has become a Christian, cannot take to 
himself another wife while his wife is alive.® 

A woman cannot marry another man while her husband 
is alive.® 

Although the Courts will not recognize a custom which permits a 
wife at her pleasure to desert her husband and marry another man,^ at 
any rate where the first husband did not consent to the second marriage,^ 
it would apparently give efiect to a custom i>crmitting such remarriage 
on desertion by the husband.^ A custom authorizing such remarriage 


59 ; Banerjee, “ Law of Marriage,” 
2nd ed., pp. 39, 40, 128; Daya 
Bhaga,” chap. ix. para. 6, note; 
Sircar’s “ Vyavastha Darpana,” p. 
672. Polygamy is not permitted to 
members of the Brahuo Soinaj. Sona~ 
luxmi V. Vishnupremd Hariprasad 
(1903), 28 Bom. 597. 

^ Sitaram v. Aheerce Heerahnce 
{Mimcmut) (1873), 11 B. L. R. 
129; 20 W. R. C. R, 49. 

2 See t6»U, per Kemp, J., 11 B. L. 
R., at p. 135 ; 20 W. R. C. R., at p. 
50. Would it not be, from the Hin- 
du point of view, an agreement in 
restraint of marriage, <and therefore 
void under s. 26 of the Indian Con- 
tract Act (JX. of 1872)? 

® See “ Mitakshara,’’ chap. ii. s. 
11, paras. 2 (note) and 35 ; Emperor 
V. Lazar (1907), 30 Mad. 550. 

* See Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p, 130; “Mitak- 
shara,” chap. ii. s. 11, para. 35; 
“ Dayakrama Sangraha,” chap. vi. 
para. 31 ; Colebrooke’s Digest,” 
vol, iii, p. 661. 


® See Th'tpita Peter v. Thapita 
Lakshrni (mi), 17 Mad. 235. Ante, 
p. 18, note 1. 

® Thapita Peter v. Thapita Lakshmi 
(1894), 17 Mad. 235, at p. 239. 
“ Manu,” chap. viii. para. 226 ; 
chap. ix. paras. 46, 47, 71. See 
Simammal V. Administrator- General 
of Madras (1885), 8 Mad. 169, at 
p. 173. 

^ Narayan Bharthi v. Laving B hart hi 
(1877), 2 Bom. 140; Reg. v. Samhhu 
Raghii (1876), 1 Bom. 347; Reg. v. 
Karsan Ooja (1864), 2 Bom. H. C. 
124; Uji V. Bathi Lain (1870), 

7 Bom. H. C. A. C. J. 133; Reg.v. 
Manohar Raiji (1868), 5 Bom. H. C. 
Cr. C. 17. See in the matter of 
Cha7}iia (Musst) (1880), 7 C. L. R. 
354. 

® See Khemkor v. Umiashankar 
Ranchhor (1873), 10 Bom. H. C. 381. 

® Virasangappa v. Rudrappa (1885), 

8 Mad. 440. See Sinammal v. Ad- 
ministrator-General of i/a(/raa(1885), 
8 Mad. 169, at p. 173. 
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la case of the husbandV leprosy might also 1x3 valid.^ No effect could 
be given to the decision of a panchayet or of a caste which authorizes a 
remarriage, 2 except, perhaps, where by custom a valid divorce could be 
effected by such decision.'^ 

Where divorce is permissible by custom/ or where a Remarriage 
divorce has been decreed under Act XXL of 1866,® a woman 
can remarry. 

The marriage of a girl, who has been betrothed ® (but not Betrothed girl. 

married) to another man, is valid.’ 

A widow can remarry.® Remarriage of 

widow. 


Except in the case of a s}:)ecial custom ^ the remarriage of widows was 
prohibited by the Hindu law, which was in force at the time of the 
passing of Act XV. of 1856.^® 

Act XV. of 1856, which empowers Hindu widows to remarry. Forfeiture of 

provides as follows »- Remarriage’' 

“ All rights and interests which any widow may have in her deceased 
husband’s property by way of maintenance, or by inheritance to her 
husband or to his lineal successors, ^2 or by virtue of any will or testa- 
mentary disposition conferring upon her, without express permission to 
remarry, only a limited interest in such proi)erty, with no power of 
alienating the same, shall, upon her remarriage,*^ cease and determine, 
as if she had then died, and the next heirs of her deceased husband, or 
other persons entitled to the property on her death, shall thereupon 
succeed to the same.” 


* See Jieg. v. Samhhu liaghu {IS7 6) , 
1 Bom. 347, at p. 352. 

* See Bissuram Koirce v, 7'he 
Empress (1878), 3 C. L. R. 410, at 
p. 413. Beg. v, Samhhu Baghu (1876), 
I Bom. 347. 

® See post^ pp. 58, 59. 

^ Post^ p. 58. 

* Posf, p. 60. 

« Post, p. 53. 

^ Lakhi Priya v. Bhuirah Chandra 
Chaudhuri (1835), 5 Ben. Sel. R. 315 
(2nd ed., 369); Khooshal y.Bhugwan 
Motce (1813), 1 Borr. 138. See 
Act XV. of 1866, 8. 1. 

« Act XV. of 1856, s. 1. 

® Strange’s “ Hindu Law,” vol. ii. 
p. 400. As to such customs, see 
Banerjee’s ‘‘ Law of Marriage,” 2nd 


ed., pp. 235-237; Mayne’s “Hindu 
Law,” 7th ed., pp. 113-116, 

“ Manu,” chap. v. paras. 157, 
161; Strange’s “Hindu Law,” vol. i. 
pp. 37, 241, vol. ii. p. 400 ; Sircar’s 
“ Vyavastha Darpana,” p. 647. lu Vi* 
thu V. Govinda (1896), 22 Bom. 321, at 
p. 331, Ranade, J., says that the pro- 
hibition only extended to the three 
superior castes. 

*1 S. 2. 

** Thus she forfeits property in- 
herited from a son. Vithu v. Go* 
vinda (1896), 22 Bom. 321. 

Whether as a Hindu or other- 
wise. Matungini Gupta v. Ram But- 
ton Boy (1891), 19 Calc. 289, over- 
ruling Gopal Singh v. Dhungazee 
(1865), 3 W. R. C. R. 206. 
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A widow docs not by remarriage lose her rights to succeed thereafter 
to her sou or other lineal successor of her husband.^ 

There is a conflict of opinion as to whether the above section has 
any application to the case of widows, who are by the custom of their 
caste entitled to remarry. The Allahabad High Court ^ considers that 
it has no such application, but the High Courts at Calcutta,'^ Madras, ♦ 
and Bombay ^ have taken the opposite view. 

The Hindu law planed certain restrictions upon marriage 
by rules, which are now treated as operating only as moral 
injunctions. 

Impurity arising frumtlio hirtli or death of a relation was treated as a 
disqualification.^ 

Tlie marriage of a younger brother before an elder brother,’^ or of 
a younger sister before an elder sister,® was prohibited. 

For other instances, SCO Banerjees “Law of Marriage,*’ 2nd ed., pp. 
52, 54 ; Bhattacharya’s “ Hindu Law,” 2nd cd., pp. 85, 80. 


Who may Intermarry. 

The following rules ^ as to identity of caste, exogamy, 
and prohibited degrees have been deduced from texts of 
the sages by Kaghunandana,^® who is said to be the highest 
authority in Bengal in all matters excepting inheritance,^^ 
and are reiterated by Kamalakara Bhatta in the Nirnaya 
Sindlm}"^ which is said to be of authority in the Benares 


' Akora Suth v. Boremi (1868), 
2 B. L. R. 199; 11 W. R. C. R. 82; 
Basappa v. Jiayava (1904), 29 Bom. 
91 ; Chamar Ham Dalmd v. Kashi 
(1902), 26 Bom. 388; Lakshmana 
iSasamaUo v. Siva Sasamallayani 
(1905), 28 Mad. 425. 

2 Khuddo V. Burga Prasad (1906), 
29 All. 122 ; Har Saran Das v. 
Nandi (1889), 11 All. 330; Banjit 
V. Badha Bani (1898), 20 All. 
476. 

* Basul Jehan Begum v. Bam 
Surun Singh (1895), 22 Calc. 589. 

* Murugayi v. Viramakali (1877), 
1 Mad. 226.' 

* Vithu V. Govinda (1896), 22 Bom. 
321. 


^ See Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 101. 

Banerjee's Law of Marriage,” 
2nd ed., p. 41’; Bhattacharya (“ Hindu 
Law, 2nd ed., p. 83) says that this 
rule is imperative. 

* Banerjee's “Law of Marriage,” 
2nd ed., pp. 53, 54. 

® For a discussion of these rules, 
see Sircar’s “ Hindu Law,” pp. 57- 
60. 

In his “Udvahatattwa.” Rnghu- 
nandana lived at the end of the fif- 
teenth century a.d. ; see Bhatta- 
charya’s “ Hindu Law,” 2nd ed., 36. 

“ Bhattacharya’s “Hindu Law,” 
2nd ed., 36. 

** Sircar’s “ Hindu Law,” p. 56. 
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school,^ in the Bo^qbay Presidency,^ and in Southern 
India.^* 

1. Intermamage between persons not belonging to the identity of 

• • • 1 CftS^C 

same primary caste is void.^ 

This rule only prevents intermarriage between the four Subdivisions 
primary castes.® It does not prevent marriage between 
persons belonging to different subdivisions of the same 
primary caste.® 

lu tlio case of the marriage of an illegitimate person, who, strictly Marriage of 
speaking, belongs to no caste, he or she must be treated as belonging to illegitimate 
the caste the members of which have recognized him or her as a caste 
fellow.' 


* Jbid.f Bhattacharya’s Hindu 
Law,” ‘2nd ed., 37. 

* Mandlik*8*‘VyavaharaMayukha,” 
Introduction, p. 73; bhattacharya’s 
“ Hindu Law,” 2nd ed., 37. 

^ Bhattacharya’s “Hindu Law,” 
2ud ed., 37. 

* Pndam Kninari v. Suraj Kuuuiri 
(1906), 28 All. 458 ; Mdaram Nudiol 
V. Thunooram Bamun (1868), 9 W. 
11. 0. R. 552; Bhattacharya’s “ Hindu 
Law,” 2ud ed., p. 85 ; Steele, pp. 26, 
29, 30 ; Colebrooke’s “ Digest,” vol. 
iii. p. 141 ; “ Vyavastha Darpana,” 
656 ; Strange’s “ Hindu Law,” vol. i, 
40; “Mitakshara,” chap. i. s. 11, para. 
2, and note. See Ram Lai Shookool 

V. Akhoy Charan Mitter (1903), 7 0, 

W. N. 619. In that case the judges 
assumed that Vaidyas were Vaisyas. 
As to the position of Vaidyas, see 
Bhattacharya’s “ Hindu Castes and 
Sects,” pp, 159-171 ; Risley’s “ Tribes 
and Castes of Bengal, vol. i. pp. 46- 
.50. 

^ Ante^ p. 17. 

® Inderuii Valungypooly Taver v. 
Ramasawmy Pandia Palaver (1869), 
13 M. I. A. 141, at p. 158 ; 3 B. L. 
R. P. C. 1 at p. 4 ; 12 W. R. P. C. 
41, at pp. 42, 43. See S. C. in Court 
below. Pandaiya Telaver v. Puli 
Tclaver (1863), 1. Mad. H. C. 478, 
at p. 483 ; Raniamani Ammal v. A u- 
lanthai Natohear (1872), 14 M. I. A. 
H.L. 


347 ; Upoma Kuchain v. Bholaram 
Dhubi (1888), 15 Calc. 708. See 
Rarnainani Ammal v. Kulanthai iVat~ 
chcar (1871); 14 M. I. A. 346; 1 
W. R. C, R. 1 ; Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 85 ; Sar- 
kar’s “ Hindu Law,” pp. 64, 65. A 
contrary view was expressed in Mela- 
ram Nudial v. Thanooram Bamun 
(1868), 9 W. R. C. K. 55‘2, and by 
Mitter, J., in Namin Dhara v. Rakhal 
(7tmi(1875), 1 Calc. 1, at p. 4; 23 
W. K. C. R. 334, at p. 335. It is 
said that in Bengal the practice is in 
accordance with Mitter, .J.’s, view in 
the above case (Baneijee’s “ Law of 
Marriage,” 2nd ed., p. 72). As to 
Bombay, see Steele, pp. 29, 30. As 
to intermarriage between different 
sects of Lingayets, see Fakirgauda v. 
Gangi (1896), 22 Bom. 277. As to 
a family custom allowing inter- 
marriage between sub-castes, see Am- 
gendur Narain (^RajaK) v. Rughoonath 
NarainDcy, W. R. 1864, C. R. 20, 
at p. 23. 

^ In the matter of Ramkumari 
(1891), 18 Calc. 264. As to the 
daughter of a bastard, see Inderun 
ValxDigypooly Taver v. Ramasawmy 
Pandia Palaver (1869), 13 M. I. A. 
141; 3 B. L. B. P. C. 1; 12 W. R. 
P, C. 41 ; S. C. in Court below. Pan- 
daiya Telaver v. Puli Telaver (1863), 
1 Mad. H. C. 478. 
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Cnatom. Marriages between members of different cartes may bo recognized by 

local custom.^ 

Exogamy. 2. A member of one of the twice-born classes cannot 
many the daughter of an agnate, i.e. of a person belonging 
to the same gotra? or primitive stock, as himself.^ 

This will prevent a marriage between persons who are connected 
with a common ancestor entirely througli males. 

In this connection the expression goim “ means a family descended 
from one of the several patriarchs, who are, according to some, tweuty- 
four, and according to others, forty-two in number.” 

Tliero seems to be no certainty as to what are the gotras at the present 
<lay. Apparently there are eight primitive gotras descended from the 
■seven llishis, Yiswainitra, Jamadagni, Bharndwaja, Gotama, Attri, 
Vasistha, Ka.syapa, together with Agastya. The remaining gotras are 
possibly subdivisions of these eight, but are not all identifiable with 
them.^ 

“ The theory of the gotra, as latterly described by Brahraanic writers, 
denies that either a Kshatriya, or a Vaisya, or a Sudra has a right to 
say that ho belongs to a special gotra in the proper sense of the term,” 
Kshatriyas and Vaisyas have adopted the gotras of the spiritual guides 
or family priests of their remote progenitors.*^ It is .also said that a 
man is prohibited from marrying a girl belonging to a gotra having the 
same pr.avaras or principal sages as his own.” " 

Prohibited 3. A Hindu may not marry ® — 

wiatfoLhip. (n) A female descendant as far as the seventh degree 

Descendants of — 

father and ^ See Ram Lai Shookool v. Akhoy * See Bh.attacharya^s “ Law of the 

Charan Mittcr (1903), 7 C. W. N. Joint Family,” pp, 111-113; Iswar 

619. As to this case, see 7 C. W. N. Ch-andra Vidyasagui ’s “ Widow Mar- 

pp. ccxxxvii. and ccxxxviii. riage,” p. 193. 

‘ Lit. cow-pen, a place in which « Bhattacharya's “Law of the 

cows were kept or protected from Joint Family,” p. 111. 
plundering attacks. Bhattacharya’s ® Ibid. ; Banei jee's “ Law of Mar- 
“ Law of the Joint Family,” p. 113. riage,” 2Dd ed., p. 55; “Dattaka 

For a discussion as to the origin of the Mimansa,” chap. ii. para. 76. 
term, see Max Muller^s “Chips from ^ Banerjee's “Law of Marriage,” 

a German IVorkshop,” vol. ii. p. 28; 2nd ed., p. 54, note 2; Colebrooke’s 

Banerjee’s “Law of Marriage,” 2nd “Digest,” vol. iii. p. 329; Bhatta- 
ed., pp. 54, 55; Sircar’s “Hindu charya’s “Hindu Law,” 2nd ed., p. 
Law,” p. 40. 88. 

® “Manu,” chap. iii. para. 5; » See Minakshi v. Ranianadha 

Steele, p. 160; Colebrooke’s “Di- (1887), 11 Mad. 49, at p. 63. These 

gest,” vol. iii. p. 329; Banerjee’s rules are taken from Banerjee’s “ Law 

“ Law of Marriage,” 2nd ed., pp. 54, of Marriage,” 2nd ed., pp. 64-66. In 

55; Bhattacharya’s “Hindu Law,” Bhattacharya’s “Hindu Law,” 2nd 

2nd ed., p. 88; Sircar’s “Vyavastha ed., p. 93, diagrams illustrating these 

Darpana,” 2nd ed., p. 657. rules will be found. 
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from his faj;|jer or from one of his father’s six paternal 
• , • . 1 1 T 1 ancestors. 

ancestors in the male line.* 

Sastri G-. 0. Sircar, in hia “Law of Adoption,”^ says, “In fact the 
prohibited degrees for marriage are considered by the Sanskrit writers 
to constitute sapindas for the purpose of marriage, and they are 
different according to different sages. For instance, Vasishta declares 
that a man may marry a girl who is fifth and seventh on the mother’s 
and father’s sides respectively, whilst Paithinasi says that a damsel 
may be espoused who is beyond the third on the mother’s and fifth on 
the father’s side.'"^ But seven degrees on both sides appears to be 
prohibited by Manu, for ho declares that a man must not marry a girl 
who is sapinda to his mother,'* and lays down generally in another place 
that sapinda relationship ceases with the seventh ancestor.” ^ 

(6) A female descendant as far as the seventh degree Descendants 
from his father’s handhus ® or from one of their six bandkus, and 
ancestors, through whom such female is related ceSorT' 
to liim.'^ 

These six ancestors would be the handhu*s mother, mother’s father, 
mother’s father’s father, mother’s father’s father’s father, mother’s 
father’s father’s father’s father, and mother’s father’s hither’s father’s 
father’s father. It does not include mother’s mother, &c., as “ a lino 
of female ancestors is not regarded as a line in the Hindu law.” ® 

(j) A female descendant as far as the fifth degree from Descendants of 
his maternal grandfather or from one of his grandhuher, 
maternal grandfather’s four ancestors in the male ancestor^ 
line.^ 


^ “ Udvahatatt\va,”Raghunandaua’s 
Institutes, vol. ii. p. 65, referred to 
in Banerjee’s “ Law of Marriage, 2nd 
ed., pp. 59, 60. See Vyas Chimanlal 
V. Vyas Eamchandra (1899), 24 Bom. 
473. As to marriage with a half- 
sister’s daughter, see Karunahdhi 
Ganesa Eatnamaiyar v. Oopala Ea- 
tnamaiyar (1880), 7 I. A. 173, at 
p. 177 ; 2 Mad. 270, at p. 279. 

* P. 386. 

^ “ Mitakshara,” chap. i. paia. 53. 

* Chap. iii. para. 5. 

* Chap. V. para, 60. 

° A bandhu is a sapinda^ related 
through females. This expression 


includes the sons of his father’s pa- 
ternal aunt, the sons of his father’s 
maternal aunt, and the sons of his 
father’s maternal uncle. See “ Mi- 
takshara,” chap, ii. s. 6, para. 1. 

^ “ Udvahatattwa,” Raghunauda- 
na’s Institutes, vol. ii. p. 65, referred 
to in Banerjee’s “Law of Mar- 
riage,” 2nd ed., pp. 59, 60. 

* Banerjee’s “Law of Marriage,” 
2nd ed., p. 60. 

® “ Udvahatattwa,” Raghunanda- 
na’s Institutes, vol. ii. p. 65, referred 
to in G. D. Baneijes’a “ Law of Mar- 
riage,” 2nd ed., p. 60. 
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Descendants 
from mother’s 
bandkiii and 
their ancestors. 


Exceptions. 


In tlie Presidency of Madras marriage ,wit]] the daughter of a 
maternal uncle or of a paternal aunt is recognized by custom.' 

According to some authorities a man cannot marry the daughter of 
an agnate of his maternal grandfather.^ 

(d) A female descendant as far as the fifth ^ degree 
from his mother's bandJms,^ or from one of tlieir 
four ancestors through whom such female is 
related to him.® 

Where the handhu in question is the son of the motlier’s maternal or 
paternal aunt, these four ancestors would be the handhu^ s mother, 
mother’s father, mother’s father’s father, and mother’s father’s father’s 
father, and where the handhu is the son of the mother’s maternal 
uncle the four ancestors would bo the father, father’s father, father’s 
father’s father, and father’s father’s fither’s father.® 

In spite of the above rules, a man may marry a girl who 
is removed by three gotras'^ from him, although she be 
related within the above degrees.® 

The three in the case of the descendants of a handhu are 

always to be counted from his (the handhu^a) own yotra. So also in the 
case of the descendants of the ancestors of a handhu^ who is the father’s 
or tlic mother’s maternal uncle’s son, they are to be counted from the 
handhu' s own gotra. But in the case of the descendants of the ancestors 
of each of the other hindhu's, the gotras are to be counted from his (the 
handhu' h) maternal grandfather’s gotra." ® 

In practice these rules are, apparently, among all classes, 
not taken to exclude a sa'pinda girl beyond the fifth degree 
on the father’s side, and the third degree on the mother’s 
side,^® but in strictness this relaxation of the rule is said to 


^ See note by Mr, Anand Oharlu, 
“Calcutta Weekly Notes,” vol. vii. 
j)]). Ixxiii., xc., xcviii. 

- “Manu,”chap. iii.para. 5. There 
seems to be a difference of opinion 
with regard to this note ; see Bhatta- 
charya*8 “ Hindu Law,” 2nd ed., 
pp. 91, 92; Sircar^s “Vyavastha 
Darpana,” 2nd ed., p. GbS. 

^ See ante, p. 35. 

^ See ante, p. 35, note G. This 
includes the son’s of his mother’s 
maternal aunt, the sons of his 
mother’s paternal aunt, and the sons 
of his mother’s maternal uncle. 

* “ Udvahatattwa,” Raghunan- 


daua’s Institutes, vol. ii. p. G5, re- 
ferred to in Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 60. 

® Banerjee’s “ Law of Marriage,” 
2nd ed., p. 61. 

’ J.e. three females have intervened 
in the line between the man and the 
girl in question. 

^ Raghunandana’s “Institutes,” vol. 
ii. p. 64, referred to in G. D. Baner- 
jees’s “ Law of Marriage,” 2nd ed., 

p. 61. 

® G. D. Banerjee’s “ Law of Mar- 
riage,” 2nd ed., pp. 61, 62. 

Bhattacharya’s “ Hindu Law,” 
2nd ed., 91. 
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be limited to the Kshatriyas in all the forms of marriage, 
and to the other classes only in the Asura} or other 
inferior forms of marriage/^ 

The above rules are enunciated by Sir G. D. Banerjee in Lis “Law of 
Marriage and Stridhan.” They are based upon the interpretation put by 
Uagliunandana upon the text of Maim. As so interpreted, the text 
prohibits a man from marrying a girl who is a sapinda ^ of his father 
or of his maternal grandfather.'* This sapinda relationship ceases 
after the fifth or seventh degree from the mother and father respec- 
tively.’'* Yajnavalkya ® also requires that a man should not marry his 
sapinda. This rule is common to all schools, but there is a diversity 
between the view entertained by the Mitakshara school ^ and that enter- 
tained by the Bengal school ® as to the meaning of sapinda relationship. 

According to the Mitakshara school a man cannot marry a girl 
if, their common ancestor being traced through his or her father, such 
common ancestor is not beyond the seventh*^ in the line of ascent from 
him or her, or, their common ancestor being traced through their 
mothers, such common ancestor is not beyond the fifth in the line of 
ascent from him or her. 

Dr. J. N. Bhattacharya says,** “I must note also the fact that 
those who arc governed by the Mitakshara school practically exclude, 
fur purposes of marriage, only the four lines *2 that are considered 
ineligible by the Bengal school.” 

' Post^ p. 50. 

' 0. D. Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 62; Sircar’s 

Vyavastha D.irpana,” 2nd ed., pp. 

663, 664. 

® Manu,” chap. iii. para. 5. 

* See Bhattacharya’s “Hindu Law,” 

2nd ed., 88. 

* i"ama, cited in the “Udvahatat- 
twa,” p. 7, referred to in Bhattachar- 
ya’s “ Hindu Law,” 2nd ed., 88. 

« I., 52. 

■ According to the “ Mitakshara ” 
all the descendants of a common an- 
cestor are S(fpindaSt except that after 
the fifth ancestor on the mother’s 
side, and after the seventh on the 
father’s side, the relationship ceases. 

Bhattacharyu’s “Hindu Law,” 2nd 
ed., 89. 

® According to the Bengal school 
the expression means connected by the 
offering of the funeral cake, but “ For 
purposes relating to marriage, Raghu- 


nandaua,” who is the chief authority 
in that school on the subject of mar- 
riage, “ has not given any importance 
to the definition of the term ‘ Sa~ 
pindad He has relied upon express 
texts to exclude girls within the 
seventh degree on the father’s side, 
and the fifth degree on that of the 
mother. There are, however, pas- 
sages in the ‘ Udvahatattwa,* in 
which the term ^Sapinda' is taken 
to include in its denotation all agnates 
and cognates within the aforesaid 
limits.” Bhattacharya’s “ Hindu 
Law,” p. 91. 

® See Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 90. 

In this computation both the 
common ancestor and the person in 
question must be taken into con- 
sideration. 

** “Hindu Law,” 2nd ed., p. 91. 

** The first of these lines include 
girls belonging to the same gotra 


Origin of 
rules. 


Difference be- 
tween schools. 


Mitakshara 

school. 
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stepmother’s relations. 


Custom . 


Stepmother’s 

relfltions. 


Other rules of 
restriction. 


[CUAP. I. 

As to local and family customs permitting intermarriage >tithin tlie 
prohibited degrees, see Mayne’s Uindu Law,” 7th ed., pp. 104-106 ; 
Banerjee’s “ Law of Marriage,” 2nd cd., j^p. 235-241, Bhattacharya’s 
“ Hindu Law,” 2nd ed., 98, 99. 

A man cannot marry his stepmother’s brother’s 
daughter, or daughter’s daughter.^ 

The prohibition is based on a text of Sumantu,'^ which sjxjcifies these 
persons. According to a reading of the text, the Western schools 
exclude also the stepmother’s sisters and their daughters, and some 
persons hold that sapinda relationship in the case of the stepmother is 
the same as in the case of the natural mother up to the 6fth degree.^ 

Sastri G. C. Sircar treats this rule of exclusion of certain of the 
stepmother’s relations as being one of merely moral obligation, and as 
having no legal force.'* 

There are other rules of restriction on intermarriage, 
which are now considered to be of mere moral obligation, 
and which are not universally observed. 

The paternal uncle’s wife’s sister, and her daughter, and the wife’s 
sister’s daughter were excluded.® In all of these cases the marriage 
is valid in law.<‘' 

In former times a man could not marry the daughter of his spiritual 
guide or pupil, ^ or a girl bearing his mother’s name,® or a girl older 
than him in age.** 

(ante^ p. 34). The second includes 
girls belonging to the gotra of the 
maternal grandfather of the bride- 
groom (^antCj p. 35). The two 
lines arc comprised in the above 
rules. 

^ “ Udvahatattwa,” Raghunanda- 
na’s Institutes, vol. ii. p. 66, referred 
to in G. D. Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 60. 

* Bhattacharya’s “Hindu Law,” 

2nd ed., 95. Sumantu was the author 
of one of the SmritU. 

^ Bhattacharya’s “Hindu Law,” 

2nd ed., 95. 

* “ Hindu Law,” p. 56. 

* Bhattacharya’s “Hindu Law,” 

2nd ed., 95. 

** See Banerjee’s “ Law of Mar- 
riage,” 2nd ed., 64; Bhattacharya’s 
“Hindu Law,” 2nd ed., 95; G. C. 

Sircar’s “Hindu Law,” 56. As to 


wife’s sister’s daughter, see post^ 
p. 39. 

^ See Banerjee’s “Law of Mar- 
riage,” 2nd ed., pp. 66, 67 ; “ Manu,” 
chap, ii. para, 171; “Vyavastha 
Darpana,”p. 665, note. Bhattacharya 
(“Hmdu Law,” 2nd ed., 96) treats 
this prohibition as still effectual, but 
a different view is adopted in Baner- 
jee’s “Law of Marriage,” 2nd ed., 
66, 67, and in Sircar’s “ Hindu Law,” 
56. The reason for the rule seems 
to have ceased, as Vedic instruction 
is now usually of merely nominal 
duration. 

* “ Udvahatattwa,” referred to in 
Banerjee’s “ Law of Marriage,” 2nd 
ed., p. 67. 

® “ Yajnavalkya,” i. 52. In prac- 
tice this rule is never departed from. 
Banerjee’s “ Law of Marriage,” 2Dd 
ed., p. 67 ; Steele, 161. 



ADOPTED SON. 


89 


CHAP. I.] 

Kelabionship by marriage does not ]^er se operate as an Affinity, 
impediment to a marriage. Thus a man can marry any 
relation of his wife whom he could have validly married 
if he was then marrying for the first time.^ 

A son adopted according to the Dattaka form ^ cannot Adopted son. 
marry any one of the persons whom ho would have been 
prohibited from marrying if he had remained in his 
natural family.^ It is unsettled ^ whether he is also pro- 
hibited from marrying any one of the girls, whom he 
could not have married, had he been a legitimate son of 
his adoptive father,® or whether he is only prohibited from 
marrying a girl who belongs to the gotra of his adoptive 
father, or is within three degrees of descent from the 
adoptive father and his two paternal ancestors.® 

The latter view has been accepted by Nanda Pandita in the “ Dattaka 
Mimansa,” " and it is therefore to be supposed that it would be acceptable 
to the Benares and Mithila schools.® 

Where an adoption has been made by a widow, or by a 
wife in conjunction with her husband, an adopted son is 
prohibited from marrying a girl whom he could not have 
married had he been a legitimate son of his adoptive 
mother. 

Whether he is prohibited from marrying in the family of a wife of 

^ See Bagavendra liau V. Jayaram para. 39; “Vyavahara Mayukha,” 

Jiau (1897), 20 Mad. 283, where it chap. iv. s. 5, para. 30. 

was held that a marriage between a * Bhattacharya’s “ Hindu Law,” 

Hindu and the daughter of his wife’s 2ud ed., pp. 95, 96. 

sister is valid. Baneijee s “ Law of * This view is taken in Banerjee’t 

Marriage,” 2ud ed., p. 64; G. C. “Law of Marriage,” 2nd ed., 63, 

Sircar’s “Law of Adoption,” p. following the “ Dattaka Chandrika,” 

319; G. C. Sircar’s “Hindu Law,” s. 4, paras. 7-9. 

p. 95, ® This view is taken in G. C. Sir- 

2 Pos^, Chap. iii. car’s “law of Adoption,” 387, fol- 

* Narasammal v. Balarainacharlu lowing the “Dattaka Mimansa,” s. 

(1863), 1 Mad. H. C. 420, at p. 426. 4, paras. 32-38. 

Banerjee’s “ Law of Marriage,” 2nd ^ S. vi. paras. 32-38 ; see “ Vya- 
ed., p. 63; G. C. Sircar’s “Law vahara Mayukha,” chap. iv. s. 5, 
of Adoption,” 387 ; Bhattacharya’s para. 30. 

“Hindu Law,” 2nd ed., pp. 95, 96; * AntCf pp. 12, 15. 

“ Dattaka Chandrika,” s. 4, paras. » See Banerjee’s “ Law of Mar- 

7-9; “Dattaka Mimansa,” s. 6, riage,” 2nd ed., p. 63. 



Remarriage of 
widows. 


Jats. 

Void marriage. 


40 WIDOW'S. [chap. I. 

his adoptive father, who has not joined 'm the adoptioi, seems 
unsettled.' 

As the Hindu law does not recognize the remarriage of 
widows, there are necessarily no rules providing for the 
case. 

It would seem that a widow cannot many a person whose relation- 
ship to her is such that she could not have married him if she had 
never been married. It is said 2 that in order to ascertain what 
relatives of her first husband arc forbidden to her in marriage reference 
should be made to the rules as to penance and appointment (niyoga)^ 
and to some 8j3ecial texts which pronounce certain relations as equal to 
mothers. 

'Fhe rules in “Manu” as to i)enance would exclude a man from 
mariying the widow of his father,-' of his son,^ and of his guru.^ 

The application of the ancient rules of niyoga would apparently 
prevent a man from marrying the widow of his paternal or maternal 
grandfather, his father’s widow, his father’s or mother’s sister, the 
widow of his paternal or maternal uncle, his father-in-law’s widow, 
his sister or his daughter, his son’s widow or daughter, or the widow of 
his gimi.^ 

Vrihaspati ^ pronounces as equal to mothers, the mother’s sister, the 
paternal and maternal uncle’s wife, the father’s sister, the mother-in- 
law and the wife of an elder brother. 

Among the Jats of the North-West Province, marriage between a 
widow and her husband’s brother is allowed.^ 

A marriage made within the prohibited degrees is void.^ 

The woman is entitled to receive maintenance from the man.'^ 

The Hindu law did not j)enuit a woman whose marriage was void on 
account of identity of gotra, or as being within the prohibited degrees, 
to marry again, even if the marriage was not consummated." 


' Ibid.; S. C. Sircar’s “ Vyavastha 
Darpana,” 2nd ed., p. 890 ; Dattaka 
Mimansa,” s. 6, paras. 50-53. 

* See lihattacharya’s “Hindu Law,” 
2nd ed., 97. In Lachvian Kmr v. 
Mardan Singh (1886), 8 All. 143, the 
Court held that, in the absence of a 
special custom, the marriage of a 
Hindu with his cousin’s widow was 
valid. 

® “Manu,” chap. xi. paras, 55, 
104-107. 

^ chap. xi. para. 59. 

* Ibid.f chap. xi. paras. 49, 252. 

* See G. C. Sircar’s “Law of 
Adoption,” pp. 321, 322. 


' Cited in “ Dayabhaga,” chap. iv. 
s. 3, para. 31. 

“ Pooi'unmuly, Toolsec Earn (1868), 
3 Agra. 350. 

Kullaka Bhatta’s commentary 
on “Manu,” chap. iii. paras. 5, 11 ; 
Bbattacharya’s “Hindu Law,” 2nd 
ed., p. 97 ; Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 63. 

Texts cited in Bhattacharya’s 
“Hindu Law,” 2nd ed., p. 97; Cole- 
brooke’s “Digest,” vol. iii. p. 329, 

" See Banerjee’s “ Law of Mar- 
riage,” 2nded., p. 191 ; Bhattacharya’s 
“Hindu Law^” 2nd ed., 98 ; Cole- 
brooke’s “ Digest,” vol. ii. p. 477, 
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Wlier^ the marriage \v^aS void on account of difference of caste, the 
Hindu law, according to some authorities, allowed the woman to 
remarry if the error was discovered before the ceremony of garbhadana,^ 
but not other wise.2 The case is unlikely to occur, but if it did, the 
(lourts might decline to consider that a void marriage is any imi^diment 
to a subsequent marriage.^ 

Who may Give in Marriage. 

The gift of a female minor in marriage must be by or Consent of 
with the consent of her father or other guardian in 
marriage. The consent of the guardian is also necessary 
in the case of the marriage of a male minor.* 

Where there is a gift by or with the consent of a legal 
guardian, and the marriage rite is duly solemnized, and 
where the marriage of a male minor takes place with the 
consent of such guardian, the marriage is irrevocable.® 

For the purposes of marriage the age of majority, according to the 
Bengal school, is the end of the fifteenth year,*^ and according to the 
schools of law based on the Mitakshara, the end of the sixteenth ycar.^ 

The ago of majority for the purpose of marriage is not aficcted by 
the Indian Majority Act.^ 

The right, and duty, of giving a boy ® or a girl in Devolution of 
guardianship 

* A ceremony performed on the {Mussamut) (1875), 23 W. R, C. R. marriage, 
first appearance of the menses, and 178. 

popularly called the second mar- ® Lachnuxn Das v. Rupchand 
riage. (1831), 5 Ben. Sel. Rep., 115, 2nd 

2 Bauerjee’s “ Law of Marriage,” ed., 136 ; Cally Churn MulHck v, 

2nd ed., 191 ; Steele, 29, 30, 166. Bhuggehutty Churn Mullick (1872), 

* See Banerjee’s “Law of Mar- 10 B. L. R. 231 ; 19 W. R. C. R. 110 ; 

riage,” 2nd ed., 191. Aunjom Dasi Monsoor Ali v, Ramdyal (1865), 3 

V. Prahlad Chandra Ohose (1870), 6 W, R. C. R. 50 ; Deobomoyee Dossee 

B. L. R. 243, at pp. 253, 254 ; 14 v. Juggessur Ilati (1864), 1 W. K. 

W. R. C. K. 403, at p. 405. If this C. R. 75; Zuchheenarain Mujmodar 

view be not accepted, then, on the v. Muddhosodan, Ben. S. D. A., 1853, 

death of the husband, the woman p. 505; Sheebsunkcr Dass v. Uiuck 

could take advantage of the Hindu Chunder Aych^ Ben. S. D. A., 1859, 

widow’s remarriage Act (XV. of p. 885. 

1856, ante, p. 31). ^ Strange’s “ Hindu Law,” vol. i. 

* Nundlal Bhugwandas v. Tapeedas p. 72; vol, il. pp, 76, 77, 80; Mac- 

(1809), 1 Borr, 14; 1 Mori. 287; naghten’s “ Hindu Law,” vol. i. chap. 

Steele, p. 26. vii, (ed. 1829), p. 103. 

* Venkatacharyulu v. Rangacha^ * Act IX. of 1875, s. 2. 

ryulu (1890), 14 Mad. 316, at p. 320. ® See Macnaghten’s “Hindu Law,” 

See Katceram Dokanee v. Gendhenee vol. ii. p, 204. 
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marriage devolves upon the following persons in suc- 
cession ^ : — 

1. The father.2 

2. The paternal grandfather. 

3. The brother.^ 

4. Other paternal relations up to the tenth degree of 
affinity ^ in order of proximity. 

According to the Mitakshara school, the right then 
devolves upon the mother, and, failing her, upon the 
maternal grandfather, maternal uncle, and other maternal 
relations in order of proximity. According to the Bengal 
school, the right of the mother is postponed to that of the 
maternal grandfather and maternal uncle.’'’ 

Where a relative, otlier than the father, seeks to exercise a right 
to give in marriage, it is his duty to consult the mother, and if her 
objection be not unreasonable, to allow it.*' 

A stepmother has no right to give in marriage.^ 

A minor cannot be married or given in marriage against 
liis or her will. 


Although it would rarely happen that a Hindu girl would be con- 
sulted as to the choice of a bridegroom, and although the form of a Hindu 


‘ Strange’s “ Hindu Law,” vol. i. 
p. 36 ; vol. ii. p. 28 ; Macuaghten’s 
“ Hindu Law,” vol. ii. p. 204 ; “ Vya- 
v.astha Dai’pana,” 2nd ed., p. 051 ; 
West and Huhler, 3rd ed., pp. 272, 
673. See Ram Bunsce Koonwaree 
{Maharajice) v. Soohh Koonwaree 
{Maharanee) (186t), 7 \V. K. 0. K. 
321, at p. 323; 2 Ind. Jur. N. S. 
193 ; Shridhar v. lliralal Vithal 
(1887), 12 Bom. 480, at p. 484. 

2 Nanahhai Ganpatrav Bhairyavan 

V. Janardhan Vasudev (1886), 12 
Bom. 110, at p. 118; Gohnnee Gopee 
Ghose V. Juggessur Ghose (1865), 3 

W. E. C. R 193. Ex p. Janky- 
persaiid Agurwallah (1859), 2 Boul. 
28, 114; Nundlal Bhugwandass v. 
Tapeedass (1809), 1 Borr. 14; 1 Mori. 
287. 

^ Ex p. Jankypersand Agurwallah 
(1859), 2 Boul. 28, 114. Strange’s 
“Hindu Law,” vol. ii. p. 30; Mac- 


naghten’s “ Hindu Law,” vol. ii. 
p. 204. 

^ As to the right of the paternal 
uncle, see Brindahun Chaiutra Kur- 
viokar V. Chundra Kurmokar (1885), 
12 Calc. 140, at p. 142; Shridhar v. 
lliralal Vithal (1887), 12 Bora. 480, 
at p. 484. 

® Bauerjee’s “ Law of Marriage,” 
2nd ed., pp. 43, 44; Bhattacharya’s 
“Hindu Law,” 2nd ed., p. 116; 
“Vyavastha Darpana,” 2ud ed., p. 
651; Strange’s “Hindu Law,” vol. 
ii. p. 28 ; Macnaghten’s “ Hindu 
Law,” vol. ii. p. 28. See “Narada 
Smriti,” chap. xii. paras. 20, 21. 

® See 8. Namasevayam Pillay v. 
Annamniai Ummal (1869), 4 Mad. 
H. C. 339. 

^ Ram Bunsee Koonwaree 'Maha- 
ranee') V. Socl)h Koonwaree (^Maha- 
ranee) (1867), 7 W. R. C. R. 321 ; 
2 Ind. Jur, 193. 
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marriage contemplates a gift of the girl by her father or other guardian 
rather than a contract between the parties to the marriage, a bridegroom 
cannot be forced upon an unwilling bride.^ The gift is made merely 
in discharge of the duty of the guardian, and not in exercise of any 
right of property in the girl.^ 

A father can,^ expressly or by implication,^ delegate his 
authority to another person. 

It is submitted that no other guardian can delegate his right, except, 
perhaps, to a person on whom the right might eventually devolve, as in 
the case of Ham Hunsee Koonwaree {Maharanee) v. Sodbh Koonwaree 
(Maharanee),^ where the nearest male kinsman assented to the paternal 
grandmother giving the girl in marriage. 

A father or other guardian loses his right to give in 
marriage when he has neglected to exercise the right for a 
long time, or has in other ways waived the right.® 

The conviction of the father for theft does not necessarily destroy his 
right to give his daughter in marriage.^ 

A father or other guardian in marriage can enforce his 
right by suing for an injunction to prevent the marriage of 
his ward to a person of whom he does not approve,^ and 
the Court will in a suitable case grant an injunction 
pendente lite to restrain such marriage.^ 


* See Shridhar v. Hiralal Vithal 
(1887), 12 Bom. 480, at p. 486. 
Colebrooke’s “ Digest,” vol. ii. p. 481. 

* See Khushalchand Lalchand v, 
Bai Manx (1886), 11 Bom. 247, at 
p. 255. 

* Oolamee Gopee Ghosc v. Juggessur 
Ghose (1865), 3 W. R. C. R. 193. 

* Golamee Gopee Ghose v. Juggessur 
Ghose (1865), 3 W. R. C. R. 193. 

» (1867), 7 W. R. C. R, 321 ; 2 
Ind. Jur. 193. 

® See Khushalchand Lalchand v. 
Bai Mani (1886), 11 Bom. 247 ; King 
y. Kxstnarm Natch (1814), 2 Str. 
N. C. 89 ; 1 Norton L. C. 1 ; Modhoo- 
soodun Mooherjee v. Jadvb Chunder 
Banerjee (1865), 3 W. R. C. R. 194; 
Ghazi V. Suhru (1897), 19 All. 515 ; 


Rulyat {Bace) v. Jeychund Kewul 
(1843), Bellasis, 43 ; 1 Mori. (N. S.) 
181. The fact that the father had given 
up worldly affairs, and had become 
a recluse would be evidence that he 
had waived his rights of guardian- 
ship. 

^ See Nanahhai Ganpatrav Dhairya- 
van V. Janardhan Va^ev (1886), 12 
Boro. 110. 

® See In the matte}' of Kashi Chun^ 
der Sen (1881), 8 Calc. 266, S. C. 
Bromhomoyee v. Kashi Chunder Seiiy 
IOC. L. R. 9\; Khushalchand Lalchand 
V. Mani {Bax) (1886), 11 Bom. 247, 
at p. 253. 

® Nanahhai Ganpatrav D hairy avan 
V. Janardhan Vasudev (1886), 12 
Bom. 110. 
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The order of the Court may be subject 'to restrictions upon the 
exercise of the rights of the guardian.* 

Tlie Court will restrain a guardian from an improper 
exercise of his authority ; but the Court will not, except 
in a case of gross misconduct, interfere with the exercise of 
the discretion by a fatlier.‘^ 

Where a guardian of the person or property of a minor has been 
appointed by a High Court, or by a Civil Court acting under the 
powers contained in Act VIII. of 1890, the rights of the guardian in 
marriage are subject to the control of the Court appointing a guardian,^ 
and such Court can, it is submitted, give all necessary directions with 
regard to the marriage of the ward.^ 

Where a minor is a ward of the Bengal Court of Wards, the leave 
of such Court must be obtained before the marriage.^ 

Whoever without the previous consent of the Court of Wards abets 
the marriage of a minor ward of the Madras Court of Wards is liable 
on conviction before a Court of Session to a fine not exceeding 
Ks. 2000, or to imprisonment for a term not exceeding six months, or 
to both.^ 

The Hindu law permits a girl to choose a husband for 
herself, if there be no available relation having a right to 
give her in marriage,^ or if her guardian in marriage has 
neglected to provide a husband for her for, at any rate, 
three years after she has attained a marriageable age.^ 

In the former case the Hindu law required the girl to obtain 
permission from the King before selecting a husband for herself.’^ 
Although the Law Courts now exercise the functions relating to 


‘ See Shridhar v, HiraUd Viihal 
(1887), 12 Bom. 480. 

* See Shridhar y. Hiralal Vithd 
(1887), 19 Bora. 480, at pp. 484, 485. 

^ See Act VIII. of 1890, s. 43. 

^ See Act VIII. of 1890, s. 43 ; 
Trevelyan’s “Law of Minors (3rd 
ed.), pp, 176, 177, 291. Doubted in 
Diviali (^Bai) v. Moti Karson (1896), 
22 Bom. 509, at p, 513. 

^ Court of Wards Rule.s, s. viii. (e) 
rule 5. The only penalty, appa- 
rently, for a disobedience of this rule 
is that the Court might refuse 1o 
authorize payment of the expenses of 
the marriage out of the ward’s funds. 


« Act I. (M. C.) of 1902, s. 67. 

^ “Narada,” chap. xii. paras. 
20-22. Yajnavalkya,” I. 63. 

* Strange’s “Hindu Law,” i. 36. 
“Manu,” chap. ix. paras. 90, 91. 
Colebrooke's “Digest,” yol. ii. p. 
387. According to “Gautama” 
(xviii. 20-23), she need only wait 
three months. The marriageable age 
is said to be the completion of the 
eighth year. Banerjee*8 “Law of 
Marriage,” 2nd ed., p. 49. See 
“ Manu,” ix. 89. 

® “Narada,” xii. 22. “Yajna- 
valkya,” i. 63. 
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minors, which wore forwgrly exercised by the Sovereign in i)crson, no 
such aji^lication to the Court seems to Ikj contemplated by modern 
practice. 

The case would not be likely to occur, but effect would apparently be 
given to a marriage entered into by a girl who has no relations entitled 
to give her in marriage, provided the marriage be in other resjxjcts* 
unexceptionable. 

In the case of the guardian neglecting to give the girl in marriage, 
the right of the guardian next in order would apparently accrue,' rather 
than that the girl should be able to select a husband for hci-sclf.^ 

It is said that, if a girl chooses a husband for herself, she cannot take 
^vith her any ornaments which have l>ccn given to her by her father, 
mother, or brothers.^ 

A marriage, otherwise legally contracted, and performed i^ffoct of ^ 
with the necessary ceremonies, is not rendered invalid by consent of 
the mere absence of the consent of the guardian in maVriagl’” 
marriage,^ or by the circumstance that it was contracted in 
disobedience of an order of a Civil Court.® 

The Courts have power to declare that a marriage, rowers of 
which has been entered into without the consent of the 
guardian, is on that account invalid, and would probably 
do so, at any rate if the marriage has not been consum- 
mated, in a case where the interests of the child had been 
disregarded, and where a person having no pretence of 
authority had disposed of the child in marriage.® 

Where the marriage has been induced by fv)rce or fraud 


1 See cmtCj p. 42. 

* See Strange’s “Hindu Law,” 
i. 3S. 

* “Manu,” ix, 92, and other 
authorities referred to in Mayne’a 
“Hindu Law,” 7th ed., p. 109, note 
(/)• 

* Ghazi V. Sukru (1897), 19 All. 
515 ; Mulchand Kuher v. Bhudia 
(1897), 22 Bom. 812; Diwali {Bai) 
v. Moti iCa;*«on(1896), 22 Bom. 509 ; 
Venkatacharyulu v. liangacharyuhi 
(1890), 14 Mad. 316 ; Khuahalchand 
Lalchand v. Manx {Bat) (1886), 11 
Bom. 247 ; Brindabun Chandra Kur- 
mokar v. Chandra Kurmokar (1885), 
12 Calc. 140; Modhoosoodtin Mookerjee 
V. Jadid) CJiunder Banerjee (1865), 3 


W. R. C. R. 19 i; Ridyat {Baec) v, 
Jcyc?iund KcwiU (1843), Bellasis 43 ; 
1 Mori. Dig. N. S. 181. 

* Diwall (Bai) v. Moti Karson 
(1896), 22 Bom. 509. 

® See Annjona J)asi v. Prahlad 
Chandra Ohose (1870), 6 B. L. R. 243 ; 
14 W. R. C. R. 403 ; Banerjee’s “ Law 
of Marriage,” 2nd ed., 50, 51. See, 
however, Mulchand Kuber v. Bhudhia 
(1897), 22 Bora. 812; Khushalchand 
Lalchand v. Manx {Bai) (1886), 11 
Bom. 247. 

^ Le. fraud on the person marry- 
ing, or being given in marriage. 
Mere fraud on the guardian, such as 
in Venhatacharyulu v. Bangachai'yidu 
(1890), 14 Mad. 316, where the 
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it would on that account be declare/! to be invalid, apart 
from any question as to the want of consent "by the 
guardian.^ 

There would be great difficulties in setting aside a marriage which 
■ had been consummated, and in any case it would be difficult to obtain 
a bridegroom for a Hindu girl who had already gone througli the form 
of marriage ivith another person. 

A minor ^ widow whose marriage has not been consum- 
mated cannot remarry without the consent of her father, or, 
if she has no father, of her paternal grandfather ; or if she 
has no such grandfather, of her mother; or, failing all 
these, of her elder brother ; or failing also brother, of her 
next male relative. Marriages made without such consent 
may be declared void by a Court of Law, but the consent is 
to be presumed until the contrary is proved, and no such 
marriage can be declared void after it has been consum- 
mated.^ 

In the case of a widow who is of full age, or whose 
marriage has been consummated, her own consent is 
sufficient consent to constitute her marriage valid.^ 

It is unsettled whether a father or other guardian can 
enforce an agreement to recompense him in consideration 
of the marriage of his child or ward. 

The Bombay High Court has refused ® to enforce such a claim on the 
ground that it is opposed to public policy, but the Madras High Coiut 
has in the case of a marriage in the asura form taken a different view.® 


mother falsely stated that she had 
the father’s permission would not of 
itself invalidate the marriage; see 
Khushalchand Lalchand v. Mani^Bai) 
(1886), 11 Bom. 247. 

^ Venkatacharyulu, v. Rangachar- 
yulu (1890), 14 Mad'. 311, at p. 320; 
Aunjona Dasi v. Prahlad Chandra 
Qhose (1870), 6 B. L. R. 243, at p. 
254; 14 W. R. C. R. 403, at p. 405. 

J.e. minor according to “ Hindu 
Law,” ante^ p. 41. 

» Act XV. of 1856, 8. 7. This 
would not interfere with the jurisdic- 
tion of the Court to set aside a 


marriage which had been brought 
about by force or fraud exercised 
upon the widow (see ante^ p. 45). 

< Act XV. of 1856, 8. 7. 

® DhoHdas Ishvar v. Fulchand 
(1897), 22 Bom. 658 ; Dulari v. 
Vallahdas Pragji (1888), 13 Bom. 
126. See Pitamber Ratansi v. Jdgjivan 
Uansraj (1884), 13 Bom. 131, 

* Visvanathan v. Samimthan 
(1889), 13 Mad. 83. In that case 
the father of the bride sued the uncle 
of the bridegroom on a bond for the 
amount payable on a marriage in the 
asura form ; Wilkinson, J. (at p. 85), 
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In a Bengal case ^ the judges of the High Court expressed dilfering 
views, btlt the question did not directly arise in that case. 

It is submitted that where the marriage is between Brahmins or 
Kshatriyas such agreement is void.^ In other cases, such agreement 
might, it is submitted, be enforced, if it bo fair and reasonable, and 
the marriage bo contracted in the interests of the child. The asura ^ 
form of marriage itself contomiilatos a payment to the guardian. 

There is no objection to a payment of money by the Payment to 
guardian of a girl to the proposed bridegroom in con- , 

sideration of the marriage.^ 

The father, or other guardian, can recover money which he has paid 
as the consideration for a marriage which has not taken place.^ 


A contract, whereby a person undertakes for reward to Marriage 
bring about a marriage, cannot be enforced.® 

The property of a joint family governed by the Mitak- lUarriage 
shara school of law is liable for the reasonable expenses of 


said, “In the present state of Hindu 
society. I am not prepared to hold 
that the receipt by a Hindu father 
of money in consideration of his 
giving his daughter in marriage is in 
every case without distinctiou im- 
moral or contrary to public policy. 
Each case must be decided on its 
own merits.** Approved of in Daldeo 
Sahai v. Jumna Kunwar (1901), 23 
All. 495. See Vaithyanatham v, 
Qangarazu (1893), 17 Mad. 9. 

* Bam Chand Sen v. Audaito Sen 
(1884), 10 Calc. 1054. See Lallun 
Monee Dossee (^Banee) v. Nobin Mohun 
Smgh (1875), 25 W. R. C. R. 32 j 
Jogesnoar Chakrahatti v. Panch Kauri 
Chahrabatti (1870), 5 B. L. R. 395; 
14 W. R. C. R. 164 ; Juggemath 
Persad v. Janky Persad (1859), 2 
Boul. 28. 

2 See Bhattacharya*s“ Hindu Law,** 
2nd ed., pp. 101, 102. “ Mann ** says 
(iii. 51), “ Let no father, who 
knows the law, receive a gratuity, 
however small, for giving his daughter 
in marriage, since the man who 
through avarice takes gratuity for 
that purpose is a seller of his off- 


spring,’* but the practice is very 
common. 

^ Postf p. 50. 

* See Act IX. of 1872, s. 65, 
ill us. (a). 

* Bamchand Sen v. Audaito Sen 
(1884), 10 Calc. 1054; Jogestoar 
Chakrahatti v. Panch Kauri Chakru- 
batti (1870), 5 B. L. R. 395, 14 W. 
R. C. R. 154; Bambhatv. Timmayya 
(1892), 16 Bom. 673; Malji T/iakei'- 
aey v. Gomti (1887), 11 Bom. 412. 
See Indian Contract Act (IX. of 
1872), s. 65. 

® Vaithyanatham v. Gangarazu 
(1893), 17 Mad. 19; Pitamber Ba- 
tansi V. Jagjivan Hansraj (1884), 13 
Bom. 131. See Dulari v. VallaMas 
Pragji (1888), 13 Bom. 126, at p. 
130 ; Jogeswar Chakrahatti v. Panch 
Kauri Chakrahatti (1870), 5 B. L. R. 
395, 14 W. R. C. R. 154. 

^ In Vaikuntham Ammangar v. 
Kallapiran Ayyangar (1902), 26 Mad. 
497, the Court only allowed the ex- 
penses of ceremonies which invariably 
formed part of the marriage cere- 
monies, and disallowed the expenses 
of ceremonies which were usually, 
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the marriages of the daughters of m'lle members of such 
family,^ including the daughters of those who are excluded 
from inheritance. 

The expenses of the marriage of a male member of a 
family will not justify a sale of property,^ although they 
would be properly payable out of income. 

In the case of a joint family governed by the Bengal 
school of law the marriage expenses of, at any rate, the 
daughters of the co-sharers, and of persons who are 
excluded from inheritance,® and possibly also those of 
other unmarried female members of the family, such as 
daughters of adult sons of co-sharers, would apparently be 
payable out of the family property.^ 

A father is not, in the absence of a contract, under a 
legal liability to pay the marriage expenses of any of his 
children,® but after his death the reasonable expenses of 
the marriages of his daughters are payable out of his estate.® 

tSucli ex]x;u8cs crc«atc a cJiargc upon the property to the same extent 
as rij:;hts of maintenance create a charge,^ and to such extent only. 

There is also authority that the estate of a deceased Hindu is liable 
for the expenses of the marriage of the daughter of a son who pre- 
deceased him.” 

Where a ward has separate property a guardian would be 
entitled to pay thereout the reasonable expenses of his 
ward’s marriage.® 


though not invari.'ibly, performed. 
It is submitted that greater latitude 
would be allowed to a guardian. 

^ See Vaikuntham Ammangar v. 
Kallapiran Ayyamjar (1900), 23 
Mad. 512. Indian Contract Act (IX. 
of 1872), 8. 69. 

* Oovindarazulu Narasimhavi v. De- 
varahhotla Venkatamrasayya (1903), 
27 Mad. 206. 

* They would be maintained out 
of the funds of the family, and their 
marriage expenses would apparently 
be upon the same footing, dissented 
from in Sundrabai v. Shivmrayana 
(1907), 32 Bom. 81. 

^ There is a doubt as to this, see 


Sircar^s ‘‘Hindu Law,” p. 238. 

’’ Sundari Ammal v. Sidmimanid 
Ayyar (1902), 26 Mad. 505. 

Preoj Nurainy. Ajodhyapurshad 
(1848), 7 Ben. Sel. R. 513, 2nd ed., 
602 ; Gunput Lall {Lalla) v. Tooriin 
Koonwar (^Mimamut) (1871), 16 W. 
R. C. R. 52. See Rarmoomar Mitter 
V. Ichamoyi Rasi (1880), 6 Calc. 36, 
at p. 37 ; 6 C. L. R. 429, at 430. 

' See post, pp. 88-93. 

" Ratncoomar Mitter v. Tchamoyi 
7;ast (1880), 6 Calc. 36 ; 6 C. L. R. 429. 

® Juggessur Sircar v. Nilambnt: 
Biswas (1865), 3 W. R. C. R. 217 ; 
Makwidi V. Sirabsukh (1884), 6 All. 
417, at p. 421. See an^c, p. 47, note 7. 
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Forms of Marriage. 

The only forms of marriage now recognized by the Forms of 
general Hindu law are the Brahma form and the Asura J^co^ued.^^ 
form. Both forms are now applicable to all classes. 

Tlie ancient Hindu law allowed the following eight different forms of Ancient forms 
marriage.* The first four of these were considered approved forms. marriage. 

1. The Brahma} 

This form of marriage originally contemplated the gift of the girl by Brahma, 
her father to a man learned in the Vedas} and was, therefore, peculiar 
to Brahmins. 

It is the only one now left of the four approved forms of marriage, 
and is now suitable for all classes.^ 

2. The Daiva,^ 

In this form, which was peculiar to Brahmins, the maiden was given Daiva* 
in marriage to the officiating priest.^ 


3. The ArsliaJ 

In this form the father gave his daughter in consideration of one or Arsha. 
two pair of oxen.® It was peculiar to Brahmins. 


4. The Prajapatya or Kaya} 

In this form the bridegroom was an applicant for the bride. It was Prajapatya. 
lieculiar to Brahmins.*® 


^ See “Mann,” chap. iii. paras. 
21-41. “ Yajnavalkya,** i. 58-61. 

‘‘ Narada,*’ chap. xii. paras. 39-54. 
‘Colebrooke’s ** Digest,** vol. iii. 604. 
“The different forms of marriage 
recognized by the Hindu law are 
probably to be traced historically to 
the customs of different tribes which 
afterwards coalesced to form a single 
community,** per West, J., in Vijia^ 
rangam v. Lakahuman (1871), 8 Bom. 
H. 0. 0. C. 244, at p. 254. 

* So called because peculiarly fit 
for Brahmins. Colehrooke*s “ Digest, ’* 
vol. iii. p. 604. 

* “Mann,** chap. iii. para. 27. 

* Jaikiaondas Oopaldaa v. Harki^ 
aandas Hullochandas (1876), 2 Bom. 
9, at p. 14 ; Sivarama Caaia Pillay 

H.L. 


v. Bagavan Pillay^ Mad. S. D. for 
1859, p. 44, cited in Nortoa*s “ Lead- 
ing Cases,** Part I. p. 5. 

* Lit. divine : so called as being a 
ceremony proper for the Gods. 

® “Manu,** iii. 28. Colebrooke’s 
“ Digest,*’ vol. iii. p. 604. 

^ Lit. scriptural, anything for 
which a Rishi is an authority ; 
Wilson’s “ Glossary,” p. 32, 

* “ Manu,” chap. iii. para. 29. 

® So called as being the ceremony 
of the Kaa or Prajapatis, the lords 
of created beings or progenitors of 
mankind; “Manu,” chap. i. para. 
34 ; chap. iii. para. 30. 

See Banerjee’s “ Law of 
Marriage,” 2nd ed., p. 78. 


B 
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Atura. 


liandharha. 

Allowed by 
custom. 


T). The Amra} 

In this form the bridegroom purchased the bride from her father.^ 
The only difference between this form and the Anha form is that in 
this form property other than cattle is taken by the father of the bride.^ 
I'hc mere giving of a present to the bride docs not render the marriage 
an Asura marriage.^ 

This form of marriage was permissible to Vaisyas and Sudras^ but 
not to the two highest classes.^ It is now applicable to all classes,®, and 
seems to be commonly practised throughout India. It is said to be, in 
fact, the most common form of marriage,^ at any rate among Sudras in 
Southern India,® and members of the Bhandari and other inferior castes 
in Western India.® 

6. The Gandharha.^^ 

This form depended solely upon the mutual consent of the parties 
marrying. It was condned to the KsheUriyas or military class,^^ and 
seems to have been effected by mere consummation.*^ Although this 
form of marriage is not recognized by the general Hindu law, a form of 
that name is permitted .in some cases by family usage. In a case 
decided by the Bengal Sudder Court in 1817, a marriage by a member 
of the military class in this form was recognized,*® and the same Court, 
in 1853,** upheld a similar marriage by a Rajah of Julpigorce, who 


* Lit. demoniacal ; Wilson’s Glos- 
sary,” p. 37. “It is called the 
Astira form, as being the ceremony 
of the AsuraSf or the aboriginal non- 
Aryan tribes of India,” Banerjee’s 

** Law of Marriage,” 2nd ed., p. 79. 

* <<Manu,” chap. iii. para. 31. 

* Bhattacharya’s “Hindu Law,” 
2nd ed., 104. 

^ Jaikismdas Oopaldas v. Harhi- 
5onda8/M/ocAawdas(1876),2 Bom. 9, 
at p. 15. “Manu,” chap. iii. para, 54. 

* Jaikisondas Oopaldas v. Harki- 
sondas Hullochandas (1876), 2 Bom. 
9, at p. 14. Colebrooke’s “ Digest,” 
Tol. iii. p. 604. Steele, p. 31. 

* Vmanathan v, iSamiwa^Aan(1889), 
13 Mad. 83. See Keihow Rao Divoa- 
kur V. Naro Junardhun Patunkur 
(1821), 2 Borr, 194 ; Nundlcd 
wandasv. Tapeedas (ISIO^ 1 Borr. 14. 
As to Western India, see Vijiaremgam 
y. L(dishman (1871), 8 Bom. H. C. 
O. C. 244. 


^ Banerjee’s “Law of Marriage,” 
2nd ed., p. 82. Strange’s “Hindu 
Law,” i. 43, 

® See Mayne’s “Hindu Law,” 7th 
ed., pp. 99 (note z)y 100. 

® Vijiarangam v, Lakshuman 
(1871), 8 Bom. H. C. 0. C. 244. 

The name is taken from that of 
“a kind of inferior divinity, atten- 
dant upon Indra and Kuvera, and 
distinguished for musical pro- 
ficiency.” Wilson’s “Glossary,” p. 
164. 

" See “Manu,” chap. iii. paras. 
32, 41. 

*• Sircar’s “Hindu Law,” p. 48. 

Hujrm Chul v. Bhadoorun 
(Ranee^f referred to in Ben. S. D. A. 
1846, p. 340, and 7 Ben. Sel. B. 355 
(new edition, pp. 856, 356). 

Mokrund Raehut t. Bisses- 
suree (Ranee)t Ben. S. D. A. 1853, 
p. 159. 
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belonged to an aborigin*al tribe, which had to some extent adopted 
Hindu customs.^ 

This form of marriage is said to still exist in the family of the 
Tipperah Rajahs, ^ and it was recently asserted to have taken place in a 
family in Ganjam.^ A religious ceremony is now as necessary in a 
marriage in this form as when the marriage takes place in the ordinary 
forms.^ The Gandharba form of marriage as now celebrated, and the 
ancient form seem, therefore, to resemble one another in name only. 

7. The Bakahasa,^ 

This was a marriage by capture,® and would in the present day be llaJeshasa, 
dealt with by the criminal law.^ It was peculiar to the Kshatriyas, or 
warrior class.® 

8. The Paisacha.^ 

In this form the Hindu law for the sake of the woman and her Paisacha, 
offspring treated as a marriage a seduction by fraud. 

Where by immemorial and continuous custom a form Customary 
of marriage, which is not repugnant to the fundamental carriage, 
principles of Hindu law, is invariably practised by a 

* See Fanindra Deb Baikal v. ® “The seizure of a maiden by 
Rapswar Das (1885), 12 I. A. 72; force from her house while she weeps 

11 Calc. 463, and calls for assistance, after her 

* See Chuchrodhuj Thakoor v. kinsmen and friends have been slain 

Beer Chunder Joobraj 1 W. in battle or wounded, and their houses 

R. C. R. 194, broken open, is the marriage styled 

® Brindavanay.Iiadhamani(^i9iSS\ Pakshasa.” “ Manu,'* chap. iii. 

12 Mad. 72. A marriage in this para. 33. 

form was also asserted in ffari ’ Indian Penal Code (Act XLV. of 

Krishna Devi Qaru (Sri Gajapaty) v. 1860), s. 366. 

Radhika Patta Ma?ia Devi Qaru * Jaikisondas Qopaldas v. Harki- 

(Sri Gajapaiy') (1865), 2 Mad. H. C. sondas HuUochandas (1876), 2 Bom. 

369. S. C. on appeal, Eadhika Patta 9, at p. 14. 

Maha Devi Garu (Sri Gajapathi) ® Lit. diabolical. Wilson’s “ Glos- 
V. Nilamani Patta Maha Devi Garu sary,” p. 389. “ When the lover 

(Sri Gajapathi) (1870), 13 M. I. A. secretly embraces the damsel, either 

497; 6 B. L. R. 202 ; 1 4 W. R. P. C. 33. sleeping or flushed with strong liquor, 

* Brindavana y. Eadhamani (18SG)i or disordered in her intellect, that 

12 Mad. 72 ; Mari Krishna Devi Garu sinful marriage called Paisacha is the 

(Sri Gajapaty)y, Eadhika Patta Maha eighth and basest.” “Manu,” iii. 

Devi Qaru (Sri Gajapaty) (1865), para. 34. 

2 Mad. H. C. 369, at p. 374. See See Gatha Earn Mistreev.Moohita 

Chuokrodhuj Thakwyr v. Beer Chunder Kochin Attcah Domoonee (1875), 14 

Joohraj (1864), 1 W. R. C. R. 194; B. L. R. 298; 13 W. R. C. R. 179 ; 

Bhaoni v. Maharaj Singh (1881), 3 “Manu,”iii. 36. As to the necessary 

All. 738. conditions for the validity of a custom, 

^'Lit. a flend-like marriage. See see pp. 22-25. 

Wilson’s ** Glossaiy,” p. 436. 
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particular class of persons or family* a marriage ip. such 
form is valid. 

In the case of a family or race which is not Hindu by 
origin, but which has gradually, or otherwise, more or less 
adopted Hindu customs or Hindu law, a custom at variance 
with Hindu law would be upheld,^ provided that it were 
not repugnant to general ideas of morality. 

Forms of The following forms of marriage peculiar to individual families have 

^rdin^l^to^^' (amongst others) been recognized by the Courts 
family usages. In the Raj himily of Hill Tipperah, marriage takes place in the 
Oandharha^ or Santigrihita^ form, but the wife married in that 
form seems to be inferior to a wife married in accordance with the 
ordinary form.^ 

A Rajah of Orissa can marry a girl of a different caste in what is 
called the phulhiha form, which consists in putting a garland round the 
neck of the woman, or in an exchange of garlands.*^ 

The Sagai form,® by which widows of the Nomosudra caste, ^ and of 
the Koiries and other low castes in Behar,® and of the Iliihvaee caste,® 
remarry. 

The Kurao DhureechafOV the marriage of a widow with her deceased 
husband’s brother, is common among Jats and the Lodh caste 
the North-West. 


^ See Fanindra Feb Raikat v. 
Rajeswar Fas (1885), 12 I. A. 72; 
11 Calc. 463. 

2 See antCj p. 51. 

® Lit. one who receives holy 
Avater. 

* See Chuch'O'Jhuj Thakoor v. Beer 
ChunderJoobraj (1864), 1 W. R, C. R. 
194; Ndbodip Chundro Feb Burmun 
(Rajkumar) v. Bir Chundra Manikya 
Bahadoor {Rajah) (1876), 25 W. R. 
C. R. 404, at pp. 410, 414. 

* As to the customs of the Urya 
Rajahs and Chiefs, see the Fachis 
Siwaly or twenty-five questions put 
by the superintendent of the Tribu- 
tary Mehals in 1814 to the leading 
Rajahs in those Mehals. These 
answers have been recognized by the 
Courts, e.g, see Prandhur Roy v. 
Ramchender Mongraj, Ben. S. D. A. 
1861, p. 16 ; Furrap Sing Feo v. 
Buzzurdhun Roy (1863), 2 Hay, 335 ; 
Rungadhur Nurendra Mardraj Maha- 
pattur V. Juggurnaih Bhromurhor Roy 


(1877), 1 Shome^s “ Law Reporter," 
C. R. 92, at p. 95. The substance 
of the answers is given in Banerjee’s 
“ Law of Marriage,” 2nd ed., pp. 
231, 232. 

® In this form the main ceremony 
consists in putting a red or Sindur 
mark on the bride’s forehead in the 
pre.sence of assembled friends and 
relatives. Bissuram Koiree v. 
Empress (1878), 3 C. L. R. 410. 

^ Hurry Churn Fass r. Nirmi 
Chand Keyal (1883), 10 Calc. 138 ; 
13 C. L. R. 207. See Jukni v. Queen 
Empress (1892), 19 Calc. 627. 

® Bissuram Koiree v. Empress 
(1878), 3 C. L. R. 40. 

® Kally Churn Shaw v. Fukhee 
Bihee (1879), 5 Calc. 692. 

** Poorunmall v. Toolsee Ram 
(1868), 3 Agra. 350; Queen v, 
Bahadur Singh (1872), 4 N. W. P. 
128. 

Kesaree v. Samaidhan (1873), 5 
N. W. P. 94. 
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The ^erai Udiki ^ fofm, by which wives, dcserterl by their Imsbands, 
can remarry according to the custom of the Lingaits of South Oanara.**^ 

As to the Sikh form of marriage, see Juggomoh un MulUck (Boe dern) 

V. Saumcoomar Behee (1815), 2 Mori. Dig. 43. 

As to forms of marriage which are recognized by local, tribal, or 
family custom, see Hanerjee’s Law of Marriage,” 2nd ed., Lecture VI. ; 
Bbattacharya’s “Hindu Law,” 2nd ed., pp. 105, 111, 112; Kisloy’s 
“ Tribes and Castes of Bengal ” ; Crooke’s “ Tribes and Castes of the 
North-Western Provinces and Oudh ” ; Mayne’s “ Hindu Law,” 7th cd., 

pp. 120-128. 

As to the marriage of Hindus domiciled in the Madras Presidency 
following the Marumakkatayan or the Aliyasantana law of inheri- 
tance, see Madras Act IV. of 1806. 

Where “ a new Hindu sect comes into existence, and, New sect, 
from religious scruples, adopts a form of marriage some- 
what different to the ordinary form, it would be going too 
far to hold that these marriages are void, and thus to 
bastardize a whole community, simply because the sect 
and its practices are of recent origin.*' ^ 


Marriage Ceremonies, 


It is usual, but not necessary, that marriage should be Betrothal, 
preceded by a betrothal, or formal promise by the father, 
or other guardian,^ to give the girl in marriage.® Such 
betrothal is revocable,® and is not, in law, any obstacle to 
a marriage with another man.*^ 

A promise of marriage cannot be enforced by a suit for specific Effect of 
performance,® but a refusal to complete a betrothal, or a promise of 


‘ Giving a cloth. 

* Virasangappa yMudrappa ( 1 885), 
8 Mad. 440. 

* Banerjee’s “Law of Marriage,” 
2Qd ed., p. 224. As to the marriage 
of Brahmos, see »6id, pp. 99, 100, 
253, and Sonaluscmi v. Vishnuprasad 
ffariprasad (1903), 28 Bom. 597i 
where a bigamous marriage of 
members of the Brahmo Samaj was 
held to be invalid. 

* Ante^ pp, 41, 42. 

* This is called vagdana^ or gift by 
word. Banerjee's “ Law of Marriage,” 


2nd ed., p. 82. Wilson’s “ Glossary,” 
p. 538. 

® See 2n the twitter of Gunput 
Narain Singh (1875), 1 Calc. 74; 
Umed Kika v. Nagindas Narotamdas 
(1870), 7 Bom. H. 0. (0. C.) 122 ; 
Sircar’s “ Vyavastha Darpana,** 2nd 
ed., pp. 645, 846. Steele, 24, 160. 
Banerjee’s “ Law of Marriage,” 2nd 
ed., pp. 51, 84, 85. 

’ AntCy p. 31. 

* Act I. of 1877, 8. 21, cl. 6. See 
illustration to that section, “ A con- 
tracts to marry B.” See In the matter 
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marriage, by an actual marriage would give tci the injured party a right 
to recover from the person making tlie promise compensation for the 
loss, if any, sustained by the breach of promised In case of such 
broach, a father, or guardian, would be entitled to recover money 
projicrly expended in contejuplation of such marriaged Such suits 
cannot bo brought in a Provincial Small Cause Courtd 
Death of bride. Should the betrothed damsel die before the marriage, the bridegroom 
is entitled to recover back the presents given by him to her, subject to 
paying such expenses as have been incurred.'^ 

Necessity for There Can be no valid marriage in any form without a 
ceremonies, substantial performance of the requisite religious cerer 
monies.^ 


Kven when the gandharba form of marriage‘s is permissible by 
custom tlie Courts will not recognize it unless religious rites have been 
performed, altliough the gift of the bride is in a marriage in that form 
unnecessary.^ 

Hindu law docs not recognize a marriage contracted by a Hindu, 
otherwise than with Hindu ceremonies, as, for instance, while he is a 
convert to another religion.® 

Nature of The Ceremonies vary according to local or family usage, 
oeremonieb. Ceremonies which are usually performed^ are 


of Giinput Narain Singh (1875),! Calc. 
7 4 ; Umed Kika v. Nagindas Narotam- 
da5(1870), 7 Bom. 11. 0.(0. C.) 122. 

‘ Act IX. of 1872, s. 73. Pur- 
shotaindas Tribhovandas v. Pursho- 
iamdas Mangaldns Nathubhoy (1896), 
21 Bom. 23; Mttiji Thakerseg v. 
Gomti (1887), 11 Bom. 412; l/nicd 
Kika V. Nagindas Narolamdas (1870), 
7 Bom. H. C. (0. C.) 122, at p. 136, 
See Nowbnt Singh v. Lad Koocr(^Mus~ 
sm\at) (1873), 5 N. W. P. 102 ; In 
the matter of Ounput Narain Singh 
(1875), 1 Calc. 74, at p. 76. 

* “ Mitakshara,’* chap. ii. s. 11, 
para. 28 ; Pambhat v. Timmaya 
(1892), 16 Bom. 673 ; Jogeswar Chak- 
rabatti v. Panch Kauri Chakrabatti 
(1870), 5 B. L. R. 395. 

’ Act IX. of 1887, Sched. II., art. 
35; Kali Sunken Bass v. Koylash 
Chunder Bass (1888), 15 Calc. 833. 

* “ Mitakshara,^* chap. ii. s. 11, 
paras. 29, 30. 

* SeoBanerjee’s “Law of Marriage, 


2nd ed., pp. 94, 95, 98, and texts and 
other authorities there cited. Sircar^s 
“Vyavastha Darpana,“ 2nd ed., p. 
650. Strangers “Hindu Law,’’ vol. 
i. p. 42. 

AntCf pp. 51, 52. 

^ Brindavanu v. Jtadhaniani (lSSS)y 
12 Mad. 72; Jlari Krishna Bevi 
Oaru {Sri Gajapaty) v. Radhiha 
Patta Mahadevi Gam {Sri Gajapaty) 
(1865), 2 Mad. H. C. 369, at p. 374. 
See Strange’s “ Hindu Law,” vol. i. 
p. .42. Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., p. 650. 

« (1866) 3 Mad. H. C. App. vii. 

® These ceremonies are observed 
whether the marriage bo strictly in 
the Brahma form, or whether, in 
consequence of a payment having 
been made to the bride’s family, the 
marriage is in the Asura form ; 
Banerjee’s “ Law of Marriage,” 2nd 
ed., p. 87 ; Venkatacharyulu v. Ranga- 
charyulu (1890), 14 Mad. 316, at p. 
319. 
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described in detail by H. T. Colebrooke/ and in lesser 
detail in Banerjee’s '‘Law of Marriage and in Bhatta- 
cliarya's " Hindu Law.'' ^ See also Kisley’s " Tribes and 
Castes of Bengal/' vol. i. pp. 148-152. 

The ceremonies usually commence with tlio ^^^rformance of the Usual cere 
nandimukhy or vriddi shradddf by the bride’s hither in honour of his 
ancestors,^ and the ceremonious bathing of the bride. On the bride- 
groom coming to the house he is ceremoniously received, and certain 
ceremonies, the most important of which is the gift of the bride to 
the bridegroom,® are observed. On the night of that day, or on the 
day following, the operative marriage ceremonies are performed by the 
bridegroom and bride. This is called panigrahana^ or the acceptance of 
the bride’s hand by the bridegroom. The sacred fire is kindled and 
oblations are made. The bridegroom takes the bride’s hand, she steps 
on a stone. The bridegroom recites a fixed text. A hymn is 
chanted. The bride and bridegroom walk round the fire, and then 
comes the most material of the marriage rites. The bride is conducted 
by the bridegroom, and directed by him to step successively into seven 
circles, a text being recited at each step. This is called Saptapadi, 

On the taking of the seventh step, and not until then, the marriage is 
complete and irrevocable.® The bride thenceforth becomes a member 
of her husband’s family.’ 

Other ceremonies which are not essential to the validity of the 
marriage are subsequently performed.^ 

Sata (exchange) marriage, which, according to the custom of the Conditional 
Kvdwa Kunbi caste, is conditional upon the bridegroom’s father pro- 
vidiug a girl to be married to the son of the bride’s father, does not 
take effect until the condition has been performed, although the 
marriage ceremonies have been completed.® 

Whatever words spoken, ceremonies performed, or Remarriage of 

_____ _ widow. 

* Essay III. on the religious cere- 316, at p. 318. Colebrooke’s “Essay 

monies of the Hindus and of the on the Religious Ceremonies of the 

Brahmins especially, “ Asiatic Re- Hindus, Asiatic Researches,” vol. vii. 

searches,” vol. vii. p. 288. p. 303. Strange’s “Hindu Law,” 

2 2nd ed., p. 90. vol. i. p. 37. Strange’s “ Manual,” 

* 2nd ed., chap. viii. para. 38. “Manu,” chap. viii. para. 

* The performance of this sradh is 227. Colebrooke’s “ Digest,” vol. ii. 

not essential ; Brindabun Chandm pp. 487, 488. 

Kurmokar v. Chundra Kurmokar ^ Bhattacharya’s “ Law of the 

(1885), 12 Calc. 140, at p. 142. Joint Family,” pp. 140, 141. 

* This transfers the guardianship * For instance, see Vaikuntam 

of the girl. Ammangar v. Kallapiran Ayyangai' 

® Bnndahun Chandra Kurmokar v. (1902), 26 Mad. 497. 

Chundra Kurmokar (1885), 12 Calc. * Ugri (Bui) v. Punhottam Bhu' 

140, at p. 143. See Verdkatacharyulu dar {Patel) (1892), 17 Bom. 400. 

V. Bangaoharyutu (1890), 14 Mad. 
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engagements made on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute 
a valid marriage, have the same effect, if spoken, per- 
formed, or made on the marriage of a Hindu widow ; and 
no marriage can be declared invalid on the ground that 
such words, ceremonies, or engagements are inapplicable 
to the case of a widow.^ 

Consumma- Although certain ceremonies are usual when the wife 

tion. . ® 

attains puberty, consummation is not necessary to the 
validity of a Hindu marriage.^ 

There may be a custom by wliich a ceremony is necessary on the 
wife obtaining puberty.^ 

Force or fraud. Whatever ceremonies had been performed, force or fraud 

practised upon one of the parties to induce a marriage 
would justify a Court, at the instance of the aggrieved 
party, in declaring the marriage to be void.^ 


Disputes as to Marriage. 

Jurisdiction to The Courts have power to determine the validity of 

determine . . , . . . /. i 

validity of a marriage either in a suit properly constituted for that 

marriage. purpose, or in a suit or proceeding in which the question 

incidentally arises.® 

For instance, the question may arise in a suit for the possession of 
property, or for the restitution of conjugal rights, or in a proceeding 
relating to the guardianship of a minor, or as to the right to letters of 
administration, or in a criminal prosecution for bigamy, or adultery, or 
for enticing away a married woman. 

Suit for jacti- A suit will lie for a declaration that the defendant was not, as he or 
tation of 
marriage. 

^ Act XV. of 1856, s. 6. 

* Administrator- Qcnerai of Madras 
V. Anandachari (1886), 9 Mad. 466, 
at p. 470; Dadaji Bhikaji v. Ruk- 
mahai (1886), 10 Bom. 301, at p. 

311; Strange’s “Hindu Law,” vol. 
ii« 32, 33. 

* Boolchand Kollta v. Janokce 
(1876), 25 W. R. C. R. 386. 

^ See Yenkatacharyulu v. Banga- 


charyulu (1890), 14 Mad. 316, at p. 
320 ; Aunjona Dasi v. Frahhd 
Chandra (7Aosc(1870), 6 B. L. R. 243, 
at p. 254 ; 14 W. R. C. R. 403, at p, 
405 ; Mulchand v. Bhudhia(lB97), 22 
Bom. 812, at pp. 817, 818. As to 
fraud OQ a guardian, see antCy p. 45. 

® See Aunjona Dasi v, Prahlad 
Chandra Ghose (1870), 6 B. L. R, 
243 ; 14 W. R. C. R. 403. 
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ehe alleged himself or herself to be, the husband, or wife of the 
plaintiff.^ 

A decision as to the fact or validity of a marriage can Only binds 
only bind the parties to the litigation,^ and then only if 
the case complies with the conditions prescribed by s. 11 
of the Civil Procedure Code, 1908.^ 

Where it has been proved that marriage has been cele- Presumption 
brated there is a presumption that it is valid in law,^ and o? marri^eT 
that all the necessary ceremonies were performed.^ 

It has been held by a Bench of the Bengal High Court ® that this Suit for resti- 
presumption, although it applies to questions of inheritance, does not 
apply to a suit for restitution of conjugal rights, and that in such a suit 
the performance of the ceremonies must be strictly proved, but in an 
earlier case another Bench of the same Court ^ applied the presumption 
to a similar suit. It is submitted that there is no valid reason for 
making this distinction. Evidence of treatment is sufficient to prove a 
marriage, even in a suit for restitution of conjugal rights, where the 
parties are not subject to the Indian Divorce Act,® which, of course, 

Hindus are not, so, h fortiori, evidence of the marriage having been 
celebrated would, it is submitted, be sufficient. 

This presumption applies also in the case of the remarriage of Widow, 
a widow.® 

It has no application when a former valid subsisting marriage has 
been proved, 

^ See Mir Azmat AH v. Mahmud- General of Madras v. Anandachari 

ul-nissa (1897), 20 All. 9t3. (1886), 9 Mad. 466, at pp. 469, 470. 

’ See Brohmomoyec v, Kashi “If the evidence was sufficient to 

Chun(.ler Sen (1881), 8 Calc. 266 ; 10 prove the performance of some cere- 

C. L. R. 91. monies usually observed on such 

® Act XIV. of 1882, s. 13. See occasions, a presumption is always to 

Evidence Act (I. of 1872), s. 43. be drawn that they are duly com- 

* Inderun Valungypooly Taver v. pleted, until the contrary is shown.” 

Ramasawmy Pandia Palaver (1869), Liwali (5a») v. Moti Karson (1896), 

13 M. I. A, 141, at p. 158 ; 3 B. L. 22 Bom. 509, at p. 512. 

R. P. C. 1, at pp. 3, 4 ; 12 W. R. P. C. * Surjyamoni Dosi v. Kalikanta 
41, at p. 42; Fakirgauda v. Qangi Das (1900), 28 Calc. 37, at p. 50; 

(1896), 22 Bom. 277, atp. 279. As 5 C. W. N. 195, at pp. 204, 205. 

to the proof of a marriage, see ' Brindabun Chandra Kitrmokar v. 

I/uchmi Koer v. Boghunath Das Chundra Kurmokar (1885), 12 Calc. 

{Chowdhry Mohunt) (1900), 27 I. A. 140, at pp. 142, 143. 

142 ; 27 Calc. 971 ; 4 C. W. N. 685. « Act I. of 1872, s. 50. 

Act I, of 1872, s. 60. » Lachman Kuar v. Mardan Singh 

^Brindabun Chandra Kurmokar v. (1886), 8 All. 143. 

Chundra A^tirmokar (1885), 12 Calc. In re Millard (1887), 10 Mad. 

140, at pp. 142, 143. Administrator- 218, at p. 221. 
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There is also a presumption th^^t the marriage was 
according to one of the approved forms.^ As the Brahma 
form is the only one remaining of such forms, ^ it follows 
that there is a presumption that the marriage was in 
accordance with the Brahma form. 

In prosecutions under ss. 494, 495, 497, and 498 of the 
Indian Penal Code ^ the fact ^ and validity ^ of the 
marriage must be strictly proved.^ 


Divorce. 

Divorce is unknown to the general Hindu law."^ 

Divorce is allowed by custom in certain localities and among certain 
low castes.® 

As to the castes and localities in which such custom exists, see 
Steele’s “Law and Custom of Hindu Castes,” pp. 168, 169, Risley’s 
“ Tribes and Castes of Bengal.” Crooke’s “ Tribes and Castes of the 
North-Western Provinces and Oudh.” Banerjec’s “Law of Marriage,” 
2ud ed., pp. 337-390. Mayne’s “ Hindu Law,” 7th ed., pp. 114-116. 


Where it is allowed by custom, a 
recognized by law.® 

Altliough matters of divorce arc 
panchayet, or assembly of a caste, 

* Thakoor De\jhee {Mussumat) v. 
Rai Balak /to (1866), 11 M. I. A. 
139, at p. 175 ; 10 W. R. P. C. 3, at 
p. 9 ; Jagannath Pmsad Qupta v. 
Runjit Singh (1897), 25 Calc. 354, at 
p. 360 ; Qojahai v. Maloji Rajc Bhoslc 
(Shritmnt Shahajirao) (1892), 17 
Bom. 114, at p. 117 ; Jfidoonath 
Sircar v. Bussunt Cooimr Bog CAou> 
iihry (1873), 11 B. L. R. 286, at p. 
288 ; 16 W. B. C. K. 105, at p. 106 ; 
Kaithe v. Kulladasi Koundan, Mad. 
dec. of I860, p. 201, Norton L. C. 5. 

" AntCy p. 49. 

» Act XLV. of 1860. 

^ Empress v. Pitamhur Singh 
(1879), 5 Calc. 566 ; 5 C. L. R. 597. 

* See Danesh Sheikh y. TafirMandal 
(1902), 7 C. W. N. 143. 

® Act I. of 1872, 8. 50. 

^ Kudomee Dossce v, Joteeram 


divorce by mutual agreement is 

frequently adjudicated upon by a 
such panchayet has no power to 

Kolita (1877), 3 Calc. 305; Thapita 
Peter v. Thapita Lakshmi (1894), 17 
Mad. 235, at p. 236 ; “ Manu,’* chap, 
ix. paras. 46, 101. 

® See Kudomee Dossce v. Joteeram 
Kolita (1877), 3 Calc. 305 ; Reg. v. 
Si(7nbhu Raghu (1876), 1 Bom. 347 ; 
Reg. V. Karsan Goja (1864), 2 Bom. 
H. C. 124; Khemkor y. Umiashankar 
Ranchhor (1873), 10 Bom. H. C. 381 ; 
Rahi V. Qoviuda Valad Teja (1875), 1 
Bom. 97, at p. 114; Dyaram Doolubh 
V. Umba (Baee) (1843), Morley’s 
“Digest,” vol. 1 N. S. p. 181 ; Kasee 
Dhoolubh V. Ruttun Bibee (1817), 1 
Borr. 410. 

® Sankaralingam Chetti v. Subban 
Chetti (1894), 17 Mad. 479. This 
was a case of members of the potters' 
caste in Tinnevelly. 
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declare a marriage void or tp give 2)ermission to a woman to remarry.^ 
In such castes a divorce is generally not ofToctual, except with the 
authority of the panchayet.^ 

It is incompetent to Hindus at the time of their marriage to arrange 
that the marriage be void in certain events,^ whether divorce be or be 
not x^ermissible in the particular caste. 

Except under the circumstances provided for in Act XXI, 
of 1866, the Courts have no power to decree a divorce.^ 

A dissolution of marriage is not effected by the adultery ^ 
of the husband or wife. 

The only remedy which a blameless wife has against an offending 
husband is to obtain a decree for her separate maintenance,^ such 
decree being practically equivalent to a decree for judicial separation.^ 

It is unsettled whether the Indian Divorce Act ® has any application 
to a Hindu marriage contracted before the conversion of the parties to 
Christianity. The High Court of Bengal has held that it applies,® but 
the High Courts of Madras and the North-West Provinces*^ have 
taken a diflerent view. It is submitted that the latter view is correct. 

The change of religion or excommunication from 
caste of either party does not effect a divorce. 


^ See lieg, v. Sambhu liaghn (1876), 
1 Bom. 347 ; Uji v. Hafhi Lain 
(1870), 7 Bom. H. C. A. C. 133. 

“ See Rahi v. Govind Vakvi 2ej<i 
(1875), 1 Bom. 97, at p. 114. 

* Sitaram v. Aheeree Hcerahnee 
{Mussamut') (1873), 11 B. L. R. 129 ; 
20 W. II. C. R. 49. 

^ The Courts seem formerly to 
have granted divorces. See Kaseeram 
Rripavam v. Umbaram Hureechumt 
(1811),! Borr. 387. 

® SMaraya Pillai v. Ramasami 
PiUai (1899), 23 Mad. 171, at pp. 
177, 178. 

“ Post^ p. 76. 

’ See Sitamth Mookerjee v. Haima^ 
butty Dahee {Sreemutty) (1875), 24 
W. R. C. R. 377, at p. 379. 

* IV. of 1869. 

* Qobardhan Pass v. Jasadutnoni 
Passi (1891), 18 Calc. 252. 

Thapita Peter v. Thapita Laksh- 
mi (1894), 17 Mad. 235 ; Peidanayakam 
V. Pottukanni (1890), 14 Mad. 382. 


Zuburdust A7m;/ (1870), 2 N. W. 
P. 370. 

'■ Government of Bofnbuy v. Ganga 
(1880), 4 Bom. 330; Adminis- 

trator-General of Madras v. Ananda- 
chart (1886), 9 Mad. 466 ; Peria- 
nayaham v. Pottukanni (1890), 14 
Mad. 382, at p. 381; Thapita Peter 
V. Thapita Lakshrni (1894), 17 

Mad. 235, at p. 239 ; In re Millard 
(1887), 10 Mad. 218; In the matter 
of Ram Kurnari (1891), 18 Calc. 264 ; 
Gobardhan Pass v. Jasadamoni Passi 
(1891), 18 Calc. 252, at pp. 254, 255 ; 
Contra Sinammal v. Administrator^ 
General of Madras (1885), 8 Mad. 
169 ; Rahmed Bibec v, Rokeya Bibee 
(1859), 1 Norton’s L. C. 12. 

See Queen v. Marimutta (1881), 
4 Mad. 243; Administrator-General 
of Madras v. Anandacharl (1886), 9 
Mad. 466 ; Bisheshur v. Mata Oholam 
(1870), 2 N.W. P. 300; contrd Sin- 
ammal V, Administrator-General of 
jlfadras(1885), 8 Mad. 169. 


Adultery. 


Remedy of 
wife. 


Itidiaii 
Divorce Act 


Change of 
religion. 
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Divorce at Where a Hindu husband or wife is deserted or repu- 
diated on the ground of his or her conversion to Christianity, 
Christianity. ^ decree for divorce can, under the provisions of Act XXL 
of 1866 ,^ be made in favour of the person so deserted or 
repudiated, and the parties can marry again as if the prior 
marriage had been dissolved by death.^ 

' See the procedure provided by * S. 19 of the Act. 
that Act. 



CHAPTER II. 

HUSBAND AND WIFE {continved). 

EeCIPROCAL HIGHTS AND DUTIES. 

The parties to a marriage cannot by arrangement or Agreement 
otherwise ^ vary the rights, duties, and other incidents nghte, 

which the law attaches to the state of marriage. An 
anti-nuptial agreement, by which the husband agreed 
never to remove his wife from the parental abode, has been 
held not to be binding on him.^ Similarly, no effect can 
be given to an agreement which provides that, on the 
husband taking another wife, the first marriage should be 
void. 


Eights to Society and Guardianship. 

A husband is entitled to the society of his wife.^ He Rights of 
can require her to live with him wherever he may 
choose to reside,^ and to submit herself obediently to his 
authority.® 

^ Tekait Mon Mohini Jemadai v. Calc. 751, at p. 760 ; 5 C. W. N. 673, 

Basanta Kumar Singh (1901), 28 at p. 680. See Matangini Dasi v. 

Calc. 751; 5 C. W. N. 673; Paigi v. Jogendra Chundcr Mullick (1891), 

Sheonarain (1885), 8 All. 78, at pp. 19 Calc. 84, at pp. 90, 91 ; Binda v. 

79, 80. Kaunsiiia (1890), 13 All. 126 ; Sita- 

^ Sitaram v. Aheeree Heerahnee nath Mookerjee v. Haimahutty Dabee 
(JfMSsamw^) (1873), 11 B. L. R. 129; (^Sreemu(ty) (1875), 24 W. R. C. R. 

20 W. R. C. R. 49. 377. 

* Binda v. Kaunsiiia (1890), 13 * Tekait Mon Mohini Jemadai v. 

All. 126; Gatha Ram Mistree v. Basanta Kumar Singh (1901), 28 

Moohita Kochin Atteah Domoonee Calc. 751, at p. 760; 5 C. W. N. 

(1875), 14 B. L. R. 298, at p. 300 ; 673, at p. 680 ; Sitanath Mookerjee 

23 W. R. C. R. 179. v. Haimahutty Dabee (^Sreemutty) 

* Tekait Mon Mohini Jemadai v. (1875), 24 W. R. C. R. 377, at p. 

Basanta Kumar Singh (1901), 28 379. 



62 


GUARDIANSHIP. 


[chap. II. 


Post-nuptial P^ffcct cannot be given to an arrangement between a hijsband and 
for^(^pa*nH^on should separate, and that neither of them shall sue for 

restitution of conjugal rights, unless the agreement indicates a state of 
circumstances which would be an answer to a suit for restitution of 
conjugal rights.^ An arrangement for a separation to commence at a 
future date would be contrary to public policy.'*^ 

Guardianship A husband, eveii if he has not attained the age of 
of minor wife. 8 jg lawful guardian of the person of his 

minor ^ wife,^ in preference to her parents or other rela- 
tions, unless, according to the custom of the caste or 
community to which lie belongs, he be precluded from 
such custody until the wife he fit for marital intercourse.^ 


It is the practice among the Hindu community in the Madras Presi- 
dency for a wife to he left with her parents until she attains puberty. 
The husband is only entitled to the custody of her person when such 
custody is necessary in her interests.^ 

Guardianship After the husband's death the guardianship of his minor 
wiciow.^*^ widow, and the management of her property, devolve upon 
the husband's heirs generally, or upon those who are 
entitled to inherit his estate after her death,® in preference 


* Rajlukhy Dabee^Sm.^y.Bhootnath 
Mookerjee (1900), 4 C. W. N. 488. 
See Tekait Mon Mohini Jcimulai v. 
Basanta Kumar Singh ( 1 901), 28 Calc. 
751, at p. 765; 5 C. W. N. 673, at 
pp. 083, 684 ; Moola v. Nundg (1872), 
4 N. W. P. p. 109. As to an ante- 
nuptial agreement, see ante, p. 61. 

* Merryweather v. Jones ( 1 863), 4 
Giff. 509 ; 10 Jur. N. S. 90 ; 10 L. T. 
62; referred to in Tekait Mon Mo- 
hini Jernadai y. Basanta Kumar Smgh 
(1901), 28 Calc. 751, at p. 705; 5 
C. W. N. 673, at p. 684; CarU 
imght V. Cartwright (1853), 3 De G, 
M. & G. 982; 22 L. J. Ch. 841 ; 17 
Jur. 584; H, v. W. (1857), 3 Kay 
& J. 382 ; Procter y. Bohinson (1866), 
35 Beav. 329. 

=» Act VIII. of 1890, s. 21. 

* J.e, minor within the meaning of 
the Indian Majority Act (IX. of 1 875). 

5 Act VIII. of 1890, 88. 19, 41 ((f). 
In the matter of Dhuronkihur Qhose 
(1889), 17 Calc. 298; Kateeram 


Bokance v. Qendhenee (^Mussamut) 
(1875), 23 W. R. C. R. 178. See 
Surjyarnoni Dasi t. Kalikanta Das 
(1900), 28 Calc. 37, at p, 45 ; 5 C. 
W. N. 195, at p. 201. 

^ Suntosh liani Doss y. Gera 
Pattuck (1875), 23 W. R. C. R. 22 ; 
Bool Chand Kalta v. Janokee (^Mussa- 
mut) (1875), 24 W. R. C. R. 228; 
S. C. (1876), 25 W. R. C. R. 386. 

’ Ai'umuga Mudali v. Virara^ 
ghava Mudali (1900), 24 Mad. 255. 

* Macnaghten’s “Hindu Law,” ed. 
1829, Tol. i. chap. vii. p. 104; 
vol. ii. chap, vii., cases 1, 3. 
Kheter Monee Dassee v. Kishen 
Mohun Mitter (1863), 2 Hay, 196 ; 
Marshall, 313; Khudiram Mookerjee 
V. Bonwarilal Boy (1889), 16 Calc. 
584; Kesar (Bat) v. Ganga (Bai) 
(1872), 8 Bom. H. C. R., A. C. J. 31 ; 
see West and Biihler, 2nd ed., pp. 
129, 134, 245, and 556 ; “ Daya- 
bhaga,” chap, xi., s. 1, para. 64. 
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even to her own father.^ On failure of her husband’s 
heirs the widow’s paternal relations are her guardians, and 
failing them, her maternal kindred.^ 

Having regard to the custom of the country that women, Restraint of 
at any rate in the higher positions of life, are secluded in 
the zenana, a Hindu husband would apparently be entitled 
to exercise, within reasonable limits, a certain amount of 
restraint upon his wife, even if she be an adult, so as to 
keep her at home.^ 

“ The Hindu law, wliilo it enjoins upon the wife the duty of atten- Duty of hus- 
dance on, obedience to, and veneration for, the husband, inculcates that 
the husband must honour the wife and treat lier with affection and 
courtesy.” ^ 

In spite of early texts, which give a husband power to correct his Assault on 
wife,^ it is clear that he is no way justified in chastising or assault- 
ing her. The Indian Penal Code ^ does not exempt a husband from 
liability for an offence committed against his wife’s person, except that 
it provides ^ that sexual intercourse by a man with his own wife, the 
wife not being under twelve years of age, is not rape. 

A wife is entitled to live with ® and to be maintained by ^ Right of wife 
her husband in his house. husband^ 


The mere fact that she has been excluded from caste does not make 
the wife a trespasser when coming to her husband’s house.^® If she has 
been expelled from his house for proper cause, she might be treated as 
a trespasser on returning ^vithout his leave. 


The right of a husband to the society of his wife, and Enforcement 
that of a wife to the society of her liusband, may be 


' Macnaghteu’s ** Hindu Law,” ed. 
1829, vol. ii. chap. vii. case 3, p. 2,04. 

* Macnaghten’s ** Hindu Law,” ed. 
1829, vol. i. chap. vii. p. 104. 

^ See Matangini Dasi v. Jogendra 
Chunder MuUick (1891), 19 Calc. 
84, at pp. 90, 91. 

* Matangini Dasi v. Jogendra 
Chunder Mullick (1891), 19 Calc. 84, 
at p. 90. 

* “Mauu,” chap. viii. paras. 299, 
300. 


« Act XLV. of 1860. 

’’ S. 375. See Queen-Empress v. 
Hurree Mohun Mythee (1890), 18 
Calc. 49. 

* See Binda v. KaunsiUa (1890), 
13 All. 126, at pp. 132, 133; Qatha 
Ram Mistree v. Moohita Kochin 
Atteah Domoonee (1875), 14 B. L. R. 
298, at p. 300 ; 23 W. R. C. R. 179. 

® See post, pp. 75-77. 

Queen v. Marimuttu (1881), 4 
Mad. 243. 
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enforced against the other party to the marriage ^ by a suit 
for restitution of conjugal rights.^ 

Suit for posses- A suit for the purpose of obtaining possession of the person of a 
of^wife not lie against the wife; ^ but such suit might be treated as in 

substance one for restitution of conjugal rights.^ 

Grounds for re- The circumstances which justify desertion are an answer 
fusing decree. ^ restitution of conjugal rights.® 

Defence to suit In Dadaji Bhikaji v. Bukinahai ® the Court said, “ It may be advisable 

for restitution. the law should adopt stringent measures to compel the perform- 
ance of conjugal duties; but, as long as the law remains as it is, Civil 
Courts, in our opinion, 'cannot, with due regard to consistency and uni- 
formity of practice (except, perhaps, under the most special circum- 
stances), recognize any plea of justification other than a marital offence 
by the complaining party, as was held to be the only grounds upon 
which the Divorce Courts in England w'ould refuse relief in Scott v. 
Scotty^ 

The circumstances which justify desertion are — 


' As to the remedy against a 
third person for detaining a wife, see 
post, pp. 71, 72. 

“ Tekait Mon Mohini Jemadni v. 
Basanta Kumar Singh (1901), 28 
(‘ale. 751 ; 5 C. W. N. 673, Surjija 
Moni Dasi v. Kalihanta Das (1900), 
28 Calc. 37, at p. 45; 5 C. W. 
N. 195, at p. 201; Dadaji Bhi- 
haji V. Ruhmabai (1886), 10 Bom. 
301 ; Keshavlal Girdharlal v. Bai 
Paryafi (1893), 18 Bom. 327; Blnda 
V. Kaunsilia (1890), 13 All. 126 ; 
Baigi v. Shconarain (1885), 8 All. 
78 ; Jogendronundini Dossee v. Hurry- 
doss Qhose (1879), 5 Calc. 500; 5 
C. L. R. 65 ; Gatha Ram Mistree v. 
Moohita Kochin Atteah Domoonee 
(1875), 14 B. L. R. 298 ; 23 W. R. 

R. 179 ; Kuroona Moyee Debee v. 
Gunga Dhur Surmah (1873), 20 W. 
R. C. R. 50 ; Chotun Behee v. Ameer 
Chund (1866), 6 W. R. C. R. 105 ; 
Melaram Nudial v. Thanooram Ba- 
mun (1868), 9 W. R. C. R. 552. 
See Buzlobr Ruheem {Moonshee) v. 
Shumsoonissa Begum (1867), 11 M. 


I. A. 551, at pp. 606-610; 8 W. R. 
P. C. 3, at pp. 12, 13. 

® Chotun Bebee v. Ameer Chund 
(1866), 6 W. R. C. R. 105, followed 
in Melaram Nudial v. Thanooram Ba- 
m?m(1868), 9 W. R. C. R. 552. 

* See Fakirgauda v. (?an^i (1898), 
23 Bom. 307, at p. 309. 

^ See Binda v. Kaunsilia (1890), 
14 All. 126, at p. 163. 

« (1886), 10 Bom. 301, at p. 313. 
See Sahadur v. Rajwanta (1904), 27 
All. 96, following Binda v. Kaunsilia 
(1890), 13 All. 126. 

^ (1864), 34 L. J. P. & M. 23 ; 
cf. Act IV. of 1869, s. 33. See, 
however, Mitchoo v. Arzoon Sahoo 
(1866), 5 W. R. C. R. 235, at p. 236. 
It is submitted that this application 
of a principle of English law leads 
to difficulties, as a suit for judicial 
separation is inapplicable to Hindus. 
The matter must be dealt with by 
Hindu law (antCf pp. 2-4). See Buz- 
loor Ruheem {Moonshee) v. Shumsoo- 
nissa Begum (1867), 11 M. I. A. 551, 
at p. 614; 8 W. R. P. C. 3, atp. 15. 
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1. Cruelty, whether; physical or moral, in a degree ren- Cruelty, 
dering il unsafe for the wife to return to the power of her 
liusband.^ 


Cruelty to a less degree, ^ as, for instance, an unfounded imputation 
upon the wife’s chastity, ^ or taking her jewels from her,* or mere 
unkindness or neglect'^ short of cruelty, would not seem to be an 
answer to a suit for restitution. In a case where a husband, a Brah- 
min, having expelled his wife, was living in his house with a low 
caste prostitute, he was refused restitution.^^ 

There seem to bo no reported decisions in India on the subject, and it Cruelty of 
is unlikely that any cases would occur, but there seems to be no reason 
why cruelty by the wife should not l)e an answer to a suit by her for 
restitution of conjugal rights. 

2. The fact that the person suing for restitution of Loathsome 
conjugal rights is suffering from a loathsome disease.'^ ^ 

Thus a decree was refused to a husband suftering from leprosy and 
syphilis.^ It would follow that the communication of a noxious Communica- 
discase would justify a wife in declining to consort with her husband.^ disease 

If the principle laid down in Dadaji Bhikaji v. Rukmahai^^ be correct, 
diseases, which are not the result of marital offences, would be excluded 
from consideration. 


* Dular Kocr v. Dwarkanath Mtssrr 
(1905), 34 Calc. 971 ; 9 C. W. N. 
510 ; Ya/nunabai v, Nat'aynn More^ 
shvar Pendse (1876), 1 Bom. 164, 
at p. 173 ; Matangini Dasi v. Jogen- 

*dra Chunder Mullick (1891), 19 Calc. 
84; Binda v. Kaunsilia (1890), 13 
All. 126, at p. 184. See Buzloor 
Ruheem (^Moonshee) v. Shumsoonma 
Begum (1867), 11 M. I. A, 551, at 
p. ‘615; 8 W. R. P. C. 3, at p. 15. 

* See Jogendronundini Dossee v. 
Ifurnjdoss Ohose (1879), 5 Calc. 500, 
at pp. 502, 507, 508; 5 C. L. R. 65, 
at pp. 71, 72. 

* Yamunabai v. Narayan More- 
shuar Pendse (1876), 1 Bom. 164, at 
p. 173. 

Jeebo JDhon Banyah r. Sundhoo 
(Mimamut) (1S72% 17 W. R. C. R. 
522. 

® See SUaiiath Mooherjee v. Haima- 
hutty Dahee (1875), 24 W. R. C. R, 
377, at p. 379. As to the ideas of 
II.L. 


the early Hindu law with regard to 
the power to correct a wife, see 
Strange’s “ Hindu Law," vol. i. pp. 
48, 49, referred to in Yamumabai v. 
Narayan Mm'cshvar Pendse (1876), 
1 Bom. 164, at p. 173. 

* Dular Koer y, Dwarkanath Misser 
(1905), 34 Calc. 971 ; 9 C. W. N. 
510, See Dular Koeri y, Dwarka- 
nath Misser (1904), 32 Calc. 234, 
at p. 239 ; 9 C, W. N. 270, at p. 
274. 

^ See Colebrooke’s “ Digest," vol. 
ii. pp. 414, 490. 

* Premkuvar (Bat) v. Bhika Kalli- 
anji (1868), 5 Bom. H. C., A. C. J. 
209. Devala considered phthisis as a 
disease justifying desertion of a hus- 
band. Colebrooke’s “Digest,” vol. 
ii. p. 470. 

® See Yamunabai v. Narayan More- 
shvar Pendse (1876), 1 Bora. 164, at 
p. 173. 

Ante^ p. 64. 


F 
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3. Adultery by the wife^ in a suit by the wife.^ 

As to adultery by a Imsbaud, hcq post, p. 68. 

Jt is unsettled whether mere loss of caste is an answer 
to a suit for restitution of conjugal rights. 

Under tlic ancient law a wife could not be compelled to live with an 
outcast husband.^ The High Courts’ at Agra ^ and Allahabad have 
declined to accept loss of caste as an excuse for refusal to cohabit, but 
in another Allahabad case ® the High Court made return to caste a con- 
dition precedent to a decree. The right to the society of the wife 
would, it is submitted, be a right within the meaning of Act XXL of 
1850,^ but the Court would, it is also submitted, have to inquire into 
the reasons for the degradation, in order to satisfy itself that a decree 
would not inflict unnecessary hardship upon the wife. AVhere the loss 
of caste is capable of expiation the course adopted in the above case 
was, it is submitted, correct.® Where the loss be such as to involve no 
moral turpitude, the Court would not treat it as an excuse for desertion- 

It is not easy to say, in the present state of Hindu society, what 
offences justify a degradation from caste.® 

It is also unsettled whether the adoption of another 
religion by the person seeking restitution is an answer 
to the suit. It would apparently be an answer in most 
cases.^® 


The matter stands to some extent on the same footing as the case 
of degradation from caste. It would undoubtedly have been under 
the ancient law a ground for desertion. In the case of a conversion to 


^ Oolebrooko’s Digest,” vol. ii. 
p. 415. 

- As to a suit by the husband, see 
Surjyitmoni JMsi v. Kalikanta Das 
(1900), 28 Calc. 37, at p. 47 ; 5 C. 
W. N. 195, at p. 203. 

^ Colebrooke’s “ Digest,” vol. ii. 
p. 413. 

* Emnrtee (Mussauiut) v . Nirmul, 
N. W. P. Reps., 1864, p. 583.' 

* Sahadur v. Jiajwanta (1904), 27 
All. 96. 

® Paigi v. Skeonarain (1885), 8 
All. 78. See Surjyamoni Dasi v. 
Kalikanta Das (1900), 28 Cale. 37, 
at pp. 47, 48 ; 5 C. W. N. 195, at p. 
203: 


" Qt Muchooy.Arzoon Sahoo(\^^Q), 
5 W. R. C. R. 235. 

® Cf. Jina {Bai) v. Kharwar Jina 
(1907), 31 Bom. 366. 

® See Banerjee’s “ Law of Mar- 
riage, 2nd ed., pp. 185, 180. 

SeeMtichoo v. A)'zoon ^4oo(1866), 
5 W. R. C. R. 235, at p. 236. See, 
however, In re the wife of P. Strcc- 
nemssa, 1 Norton L. C. 13, where 
the Court ordered the wife of a 
converted Brahmin to be restored to 
him on a writ of habeas corpus. If 
the rule adopted in Dadaji Bhikaji 
V. Buhnuibai (ante, p. 64) be correct, 
change of religion would be no answer. 
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Christianity the j)roce<lure* provided hy Act XXL of 1866 ^ would by 
implication prevent a Court from forcing cohabitation upon a party 
refusing it on the ground of the conversion of the i^erson seeking it 
to Christianity. Tn the case of a conversion to Mahomedanism it would 
be impossible to enforce cohabitation. The mere abandonment of 
Hinduism without any formal exclusion from caste would scarcely be 
an answer. A return to Hinduism after performance of the prescribed 
expiation would dispose of an objection to cohabitation on the ground 
of conversion. 

As to the effect of a change of religion upon the marriage 
tie, see ante^ p. 59. 

Conduct which has been condoned is no answer to a ConJouation. 
suit for restitution, unless it has been revived by subse- 
quent misconduct.^ 

A decree for restitution of conjugal rights cannot be 
refused on any of the following grounds : — 

1. The fact that the marriage has not been consum- Non-consum- 
mated* 

2. Minority. >iinority. 

The minority of the husband can bo no answer to a suit by him, as 
he is ordinarily entitled to be the guardian of his wife’s person,* and it 
can scarcely be an answer to a suit against him. The minority of the 
wife would be no answer to a suit by the husband, except under cir- 
cumstances which would disentitle him to act as guardian of her 
person, « but it might in some cases be proper to put him upon terms : 
for instance, that she should be placed by him in charge of. a female 
member of his family The miiKndty of the wife could be no answer 
to a suit by her. 

3. The unsoundness of mind of the plaintiff, whether it insanity, 
commenced before or after the mamage.'' The Court 
would not, however, make a decree, obedience to which 
might be a danger to the defendant. 


' Ss. 16-18. 

* See Jogendronundini Dossee v, 
Iluiry Doss Qhose (1879), 5 Calc. 
500; 5 C. L. R. 65. 

* Dadaji Bhikaji v. JHukmabai 
(1886), 10 Bom. 301, at pp. 310, 
311. 

* Ante, p. 62. 

* Ante, pp. 65, 66. 

® Surjyamoni Dasi v. Kalikanta 


Das (1900), 28 Calc. 37 ; 5 C. W. 
N. 195; Kateerarn Dokanee v. Oend- 
henee {Mussamnt) (1875), 23 W. E. 
C. R. 178. 

• See Binda v. KaunsiUa (1890), 
13 All. 126, at p. 155 ; Sircar’s 
“ Vyavastha Chandrika,” p. 489, 
note. Cf.' Indian Divorce Act (IV. of 
1869), 5. 33 ; Hayward v. Hayward 
(1858), 1 Sw. & Tr. 81. 
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Sir William Macnaghten ^ considered tliatllio insanity of th^ husband 
justified his wife in deserting him. He relies on a text of Manu? which 
has been otherwise interpreted.* There is a text to the effect that the 
insanity of the wife is a ground for excluding her from the husband’s 
l)ed, and from pilgrimage, but from nothing elsc.^ 

Mental infirmity short of insanity can clearly be no answer to a suit 
for restitution.® 

4. A second marriage by the husband.® 

5. Adultery by the husband.'^ 

Where the husband is actually living in adultery,* or his conduct has 
been such as to prevent his wife from returning to him without loss of 
caste (sec ante^ p. 66) or injury to her self-respect and religious feeling,® 
the Court might refuse a decree.^® 

It is submitted that the impotence of the plaintiff origi- 
nating after marriage is no answer to a suit for restitution. 

Whether it is an answer when it was existing at the time of the 
marriage would, it is submitted, depend upon whether the Court would 
set aside the marriage on that account.'-^ Manu ** makes no distincjtion 
between impotence arising after and impotence arising before marriage. 


* “ Hindu Law,” vol, ii. p. 62. 
As insanity at the time of marriage 
does not invalidate the marriage 
(antt\ pp. 28, 29), it could not be 
an answer to a suit for restitution. 

^ “ Manu,” chap, ix, para. 7^. 

® Gloss of Culluhiy Colebrooke’s 
“ Digest,” vol. ii. p. 412 ; Sircar’s 
Vyarastha Ohandrika, p. 489, 
note. 

* Text of Devahj Colebrooke’s 
“ Digest,” vol. ii. p. 414. 

* Binda v. Kaansilia (1800), 13 
All. 126, at p. 161. 

® Arumttgamv. Tulukanam(lBS3)t 
7 Mad. 187 ; Nathubai Bhailal v. 
Javher liaiji (1876), 1 Bom. 121, at 
p. 122; Jeeho Dhon Banyah r. 
Sundhoo {Mussamut) (1872), 17 W. 
R. C. R. 522; Vuasvami Chetti v. 
Appasvami Chetti (1863), 1 Mad, H. 
C. 375 ; see ante^ p, 29. 

^ Binda v. Kaunsilia (1890), 13 
All. 126, at p. 164 ; Piiigi v. Sheo- 
narain (1885), 8 All. 78, at p. 81 ; 


Qantapalli Appalamma v. QantapalU 
Yellayya (1897), 20 Mad. 470 ; 
Macnaghten’s “Hindu Law,” i. 61, 
62. See Strange’s “Hindu Law,” ii. 
46, 47. 

" Paigi v. Sheonarain (1885), 8 
All. 78, at p. 81. See Bular Koer v. 
Dwarkanalh Misser (1905), 34 Calc. 
971 ; 9 C. W. N. 510, ante^ p. 65 ; and 
Dular JCocri y. Dwarkamth Misser 
(1904), 32 Calc. 234, at p. 239; 9 
C. W. N. 270, at p. 274. 

® See Qahind Prasad (^Lala) v. 
Doulat Batti (1870), 6 B. L. R. App. 
85 ; 14 W. R. C. R. 451. 

See, however, case No. 457 of 
1884, 20 Mad. 474. 

“ The impotence of the defendant 
is no answer, see Purshotamdas 
Matichlal v. Mani {Bai) (1896), 21 
Bom. 610, Devala permitted a wife 
to desert her impotent husband, 
Colebrooke’s “ Digest,” vol. ii. p. 470. 
** See antcy p. 29. 

Chap. ix. para. 79. 
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but the text by which he ie said to permit a wife to abandon an impo- 
tent husband has been differently interpreted.' 

Where it would be manifestly unjust to order resti- ^vherc order 
. ^ . , . , , 1 be 

tution of conjugal rights, the Court can refuse to make unjust. 

such order. 


For instance, in Moola v. Nundy^^ where, in consequence of the 
misconduct of the husband, a panchayet had adjudged a separation, and 
the parties had lived apart for thirteen years, the Court declined to 
make an order. 

A right of suit for restitution of conjugal rights arises When right of 
on a refusal, express or implied, to return to cohabitation. 

A formal demand, and refusal, to return to cohabitation 
is not a condition precedent to such suit,^ but there must 
be a willingness on the part of the plaintiff to resume 
cohabitation. 


In England a rule of Court ' prevents a suit being brought for resti- 
tution of conjugal rights without a demand before suit to return to 
cohabitation. There is no such rule in India, although the Limitation 
Act ® has assumed that such demand is necessary, 

A second suit for restitution based upon the continued disobedience Repetition of 
to the decree in the first suit would apparently be barred by the law of 
res judicata,^ but a second withdrawal from cohabitation would give a 
fresh cause of action.'^ 

The Limitation Act provides that a suit for the resti- Limitation, 
tution of conjugal rights must be brought within two 
years from the time when restitution is demanded, and 
is refused by the husband or wife, being of full age and 
sound mind.® 


' See Colebrooke*8 Digest,’* vol, 
ii. p. 412 ; Sircar’s “ Vyavastha Chau- 
drika,” 489, note. 

* (1872), 4 N. W. P. H. C. 
109. 

® Binda v. Kaunsilia (1890), 13 
All. 126, at pp. 139 et seq. See 
Fakirgauda v. Gangi (1898), 23 Bom. 
307, at p. 310. For the purpose of 
jurisdiction the cause of action is 
considered to arise at the husband’s 
house. Lalitagar KesJ^argar v. Suraj 
(1893), 18 Bom. 316. 


* Rule 175, see Browne and Powles 
on Divorce, 5th ed., pp. 135, 136. 

* Act XV. of 1877, Sched. II., art. 
35. 

“ The Court declined to decide this 
question in Keshavlal Girdharlal y. 
Parvati {Bai) (1893), 18 Bom. 327, 
at pp. 329, 331. 

* Keshavlal Girdharlal v, Parvati 
{Bai)(m3\ 18 Bom. 327, 

** Act XV. of 1877, Sched. II., art. 
35. See Fakirgawia v. Gangi (1898), 
23 Bom. 307, at pp. 309, 310. 
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It lias been held by the Allahabad High Court ^ that in cases where 
the i^rsonal law of the parties does notircquire antecedent demand, nor 
dei)rives minors and jx^rsons of unsound mind of the conjugal right of 
cohabitation, No. 35 of the Limitation Act has no application, nor 
SCO. 34, but that the suit would fall under the general provisions of No^ 
120 of the Limitation Act.” The practical effect of this decision 
would be to exclude Hindus from the operation of this article. It is 
submitted that, where there has been a demand and refusal, the 
article applies. Where there has been no demand or refusal it may 
be that we have to look elsewhere for a i)eriod of limitation, and that 
there is “a continuing wrong” within the meaning of sec. 23 
of the Act.- 

Where the wife is a minor, or insane, there seems to be no limitation 
to a suit by the husband for restitution of conjugal rights,^ although 
there is such limitation where the suit is brought against another person 
for recovery to the wife. 


Form of decree. The decree should declare that the plaintiff is entitled 
to the restitution of conjugal rights, and that the de- 
fendant (if the wife) be directed to go to her husband's 
house.^ If the defendant be the husband the decree 
should direct him to restore such rights to his wife. 

Conditional The Court may make a decree for restitution of conjugal rights upon 
decree. conditions to be fulfilled by the plaintiff. In one case ® the decree was 

made subject to the husband being restored to caste. In another case ® 


^ Binda v. Kaunsilia (1890), 13 
All. 12G, at p. 146. The Court 
declined to express an opinion on 
this question in Fakirgauda v. Oangi 
(1898), 23 Bom. 307, at p. 311. 

* See ruling of Punjab Chief Court 
in Rivaz’s “ Limitation Act,” 3rd ed., 
p. 134; Sari (Bai) v. Sankla Ifira^ 
chand (1892), 16 Bom. 714, which 
followed Ilemchand v. Shiv, Bom. 
P. J., 1883, p. 124, The latter case 
dealt with Act XIV. of 1859, in 
which there were no provisions 
similar to arts. 34 and 35 of Sched. 
II. of Act XV. of 1877. 

® See Surjyamoni Dasi v. Aah* 
kanta Das (1900), 28 Calc. 37, at p. 
46 ; 5 C. W. N. 195, at p. 202. 

* Furzund Hossein v. Janu Bihee 
(1878), 4 Calc. 588, at p. 591 ; Fakir, 
gauda v. Oangi (1898), 23 Bom. 307, 


at p. 309 ; Chotun Bahcc v. Ameer 
Chund (1866), 6 W. R. C. R. 105, 
followed in Kuobur Khansama v. Jan 
Khansama{m7), 8 W. R. C. R. 467. 
Cf. Form 19 of schedule to Act IV, 
of 1869. 

® Paigi v. Shconarain (1885), 8 
All. 78. In Surjyamoni DasiiV. Kali- 
kanta Das (1900), 28 Calc. 37, at pp. 
47, 48; 5 C. W. N. 195, at p. 203, a 
husband was required to get his wife 
restored to caste as a condition of 
obtaining a decree against her for 
restitution. 

® Jogendronundini Dossee v. Hurry 
Doss Ghose (1879), 5 Calc. 500, at p. 
508; 5 C. L. R. 65, at pp. 72, 73. 
See Tekait Mon Mohini Jemadai v. 
Basanta Kumar Singh (1901), 28 
Calc. 751, at pp. 755, 766; 5 C. W. 
N. 673, at pp. 677, 684. ; 
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the Court Required “that tlTc liousc which tbc husband provides shall 
be in every resjxjct tit for the reception of a virtuous and rcsjiectablc 
wife.” The Court might also require proper security to be taken for 
the protection of the wifed 

When the party, against whom a decree for restitution Execution of 
of conjugal rights has been made, has had an opportunity 
of obeying it, and has wilfully failed to obey it, the 
decree may be enforced by his or her imprisonment, ^ or 
by the attachment of his or her property, or by both. 

When the attachment has remained in force for one year, if the 
decree has not been obeyed, and the decree-holder has applied to have 
the attached property sold, the property may be sold, and out of the 
proceeds the Court may award to the decree-holder such compensation 
as it thinks fit, and may pay the balance (if any) to the judgment 
debtor on his or her application. If tbc judgment debtor has obeyed 
the decree, and paid all costs of executing the same, which he or she 
is bound to pay, or if, at tbc end of one year from the date of the 
attachment, no application to have the pro[)crty sold has been made 
or granted, the attacliment should cease to exist.-* The Court can 
refuse execution, and may order periodical payments to the wife. 

A husband who seeks to recover liis wife from a person Remedies 
harbouring or detaining her, may sue such person to pf^g^u! 
recover his wife,^ and may also sue for damages ou account 
of her detention. 

A suit for tlie recovery of a wife must be brought within two years Limitation, 
from the time when possession is demanded and refused .•'* 

The decree can be enforced by imprisonment and attachment.^* It Execution of 
cannot be enforced by physically placing the wife in the possession of 
lier husband.^ 

Where the wife is within the Presidency towns of summary 

- remedies. 

* Buzloor Ruheem (^Moonshee^ v. As to the former practice, see Lall 
Shutnsoonnissa Begum (1867), 11 M. Nath Misser v. Shcobam Pandey 
I. A. 551, at p. 617 ; 8 W. R. P. C. (1873), 20 W. R. C. R. 92. 

3, at p. 16. ® Act XV. of 1877, Sched. II., art. 

® Six weeks is the limit of im- 34. See antc^ p. 70. 
prisonment ; C. P. C. 1908, s. 5R. ® Civil Procedure Code (Act XIV. 

See Act XIV. of 1882, 8. 342. of 1882), s. 259; 0. P. C. 1908, 

® Civil Procedure Code, 1908, s. 51. 

Sched. I., ord. xxi., rules 32, 33; » ^ The old practice was to make 

Act XIV. of 1882, 8. 260. such an order, see Hnrka Shunkur v. 

* See Acts XIV. of 1882, s. 259, Baeejee Munohur(lS09)y I how. 353; 

and XV. of 1877, Sched. II., art. 34. 1 Morley Dig. 288. 
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Calcutta, Madras, and Bombay, the right of the Jiusband 
may be enforced by an order of the nature of a habeas 
corpus} 

Where the wife is confined under such circumstances that the 
confinement amounts to an offence, there is also, throughout India, a 
summary lemedy hy a magistrate’s order.*-^ 

Guardians and Where the liusband has already had the custody of his 

Wards Act. and she has left, or is removed from, his cus- 

tody, there is also a remedy under sec. 25 of the Guardians 
and Wards Act.^ 

Damages. The husband is also entitled to recover damages from 

the person harbouring his wife or enticing her away,^ 
whether or not for improper purposes, and to obtain an 
injunction against such person from interfering with his 
wife rejoining him. 

Every j)erson who receives a married woman into his house, and 
suffers her to continue there after he has received notice from the 
husband not to harbour her, is liable to an action for damages, unless 
the husband has, by his cruelty or misconduct, forfeited his marital 
rights, or has turned his wife out of doors, or has, by some insult or 
ill-treatment, compelled her to leave liira.” ^ 

A suit for damages against a person committing adultery with a 
wife would also apparently lie.® 

It is not possible to lay down any exact rule as to the measure of 
damages in these cases. The principles adopted in English cases 
might, to some extent, be applied. On the one hand, the Court should 
consider the loss of the wife’s society, att’ection, services and assistance 
in domestic affairs, and the social injury (if any) which the husband 
is likely to suffer from the act complained of. On the other hand, the 
behaviour of the husband towards his wife may be taken into account. 


* Criminal Procedure Code (Act V. 
of 1898), s. 491. 

* Criminal Procedure Code (Act V. 
of 1898), s. 100. 

3 VIII. of 1890. 

* See Hurka Shunhu' v. Racejee 
MuaoKur (1809), 1 Borr. 353. 

* Yamunahai v. Narayan Moreshvar 
Pendse (1870), 1 Bom. 164, at pp. 
174, 175. See Surjyamoni Dasi y. 
Kalikanta Das (1900), 28 Calc. 37, 


at p. 43 ; 5 C. W. N. 195, at p. 200; 
Lall Nath Misser v. Sheoburn Pandcij 
(1873), 20 W. R. C. R. 92. 

• Soodasun Sain v. Lokenauth 
Mulllck (1859), Montriou’s cases of 
Hindu law, p. 619. Strange’s “ Hindu 
Law,” vol. i. p. 46, vol. ii. p. 41. 
See contrdy Macnaghten’s “Hindu 
Law,” vol. i. p. 61, and opinions of 
Colebrooke and Ellis, Strange’s 
“ Hindu Law,” vol. ii. pp. 40-44. 
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The cap^ity of the defendant to pay damages is not generally (if ever) 
a circumstance for consideration.^ 


Eights over Property. 

Except that in times of pressing need he may use his Power of wife 
wife’s separate property,^ and that he has in certain cases property, 
a right of inheritance, a husband does not by marriage 
acquire any beneficial interest in his wife’s property.^ A. 
wife is able to deal with what is called her stridhan 
property/ whether acquired before, at, or after marriage, 
in the same way as if she had never been married.^ 

A Hindu wife is competent to contract,® but unless she 
be an agent, either express or implied, of her husband, she woman, 
does not thereby bind him or his property. She only 
renders liable the property over which she has a disposing 
power,*^ 

There are cases to the effect that a wife's liability is limited to the 
extent of her stridhan,^ whether she contracts separately or jointly with 
her husband,® but there seems to be no reason why she should not be 
as fully liable as a male contractor.^® This question is not, liowever, 


^ See Kelly v. Kelly (1869), 3 B. 

L. R. 0. C. 67. 

2 See Mohima Chunder Roy v. 
Durga Monce (1875), 23 W. R. C. R, 
184; “ Mitakshara,” chap. ii. s. i l, 
paras. 32, 33 ; “ Dayabhaga,” chap, 
iv. 8. 1, paras. 19-25; “Vivada 
ChlDtamoni” (Tagore's translation), 
pp. 264-265; “Vyavahara Afayu- 
kha,’’ chap. iv. 8. 10, paras. 7-10; 
“Smriti Chandrika,*’ chap. ix. s. 2, 
para. 14. 

® Sooda Ram Doss v. Joogul Jushore 
Goopto (1875), 24 W. R. C. R. 274; 
Mohima Chunder Roy v. Durga Monce 
(1875), 23 W. R. C. R. 184. 

* Ije, property over which she has 
an absolute power of disposal, and 
inclndee all property which has come 
"bo her otherwise than by inheri- 
tance. 

* See Ramasami Padeiyatchi v. 
Virasami Padeiyatchi (1867), 3 Mad. 


H. 0. 272, at pp. 278, 279; Reg. v. 
Natha Kalyan (1871), 8 Bom, H. C. 
Cr. C. 11; Narhadahai v. Mahadeo 
Narayan (1880), 5 Bom. 99, at p. 
107. 

® Indian Contract Act (IX. of 
1872), 8. 11. The Hindu law per- 
mitted her to contract, see Nathubhai 
Bhailal v. Javher Raiji (1876), 1 
Bom. 121, at p. 123; Strange's 
“Hindu Law,” vol. i. p. 276. 

^ See Nathubhai Bhailal v. Javher 
Raiji (1876), 1 Bom. 121 ; Pusi v. 
Mahadeo Prasad (1880), 3 All. 122. 

* Above note 4. 

® Nathubhai Bhailal v. Javher Raiji 
(1876), 1 Bom. 121 ; Govindji Khimji 
V. Lakmidas Nathubhoy (1879), 4 
Bom. 318 ; Narotam v. Nanka (1882), 
6 Bom. 473. In re the petition of 
Radhi (1887), 12 Bom. 229. 

See Nahalchand v. Bai Sheva 
(1882), 6 Bom. 470. 
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now of laucli importance, as a woman is exempt from imprisonment in 
execution of a money decree.^ 

Where the wife is living with her husband, or is living apart from 
liirn under such circumstances'^ as would justify an order for separate 
maintenance, the Court would presume an authority to bind the 
husband for necessaries, ^ but such presumption can be rebutted by 
evidence tliat the authority has been revoked. 

A Hindu married woman can sue or be sued in her own name.'* 

There is no presumption of law that transactions which stand in 
the name of the wife are the husband’s transactions,''* although it may 
frequently hapixni that a husband buys property in liis wife’s name. 

Except so far as she may be entitled to maintenance 
thereout,^ to a share on partition/ and to rights of in- 
heritance, a wife does not by maniage acquire any interest 
in her husband’s property or any voice in its management.^ 

A person who marries a Hindu widow is not, merely by reason of 
such marriage, liable for any of the debts of a prior deceased liusband 
of such widow.^ 


A husband may sue his wife, and a wife may sue her 
husband, in respect of any cause of action in the same way 
as if they were indej)endent of one another.^® 


* S. 246a, added to Act XIV. of 
1882 by Act VI. of 1888, s. 2 ; C. P. 0. 
l‘J0H, s. 60, 

* Ante^ p. 65. 

^ Virdsvaiiii Chetti v. Appasvami 
Chetti (1863), 1 Mad. H. C. 375, at 
p. 377 ; Ihisi v. Mahadeo Prasad 
(1880), 3 All. 122; Nathuhhai Bhai. 
hd V. Javher Jiaiji (1876), 1 Bom. 
121, at p. 123. 

* Bhoyncbchunder Pass y.Madhvh^ 
chundcr Faramanic (1863), 1 Hyde, 
281. 

^ Manada Sundari Pabi v. Mahan- 
anda Sarnakar (1897), 2 C. W. N. 
367. See Ban Bijai Bahadur Singh 
(Piwan) v. Indarpal Singh (1899), 
26 I. A. 227 ; 26 Calc. 871 ; 4 
C. W. N. 1 ; Chowdrani v. Taring 
Kanth Lahiry (1882), 8 Calc. 545 ; 
1 1 C. L. R. 41 (on appeal this ques- 
tion did not arise, Pharani Kant 
Lahiri Chowdhry v. Kristo Kumari 


Chowdhrani (1886), 13 I. A. 70; 13 
Calc. 181); Narayana v. Krishna 
(1834), 8 Mad. 214; contrSy Bindoo 
Bashinee Pebee v. Pearee Mohun Bosg 
(1866), 6 W. R. C. R. 312. 

« Posty p. 75. 

^ Posty pp. 329-334. 

® Sorolah Posses v. Bhoobun 
Mohun Neoghy (1888), 15 Calc. 292, 
at p. 306. See Punna Bibee v. 
Badha Kissen Pas (1903), 31 Calc. 
476. 

® See Bom. Act VII. of 1866, s. 4. 
A different rule was, before the 
passing of that Act, applied by the 
Courts in the Mofussil of the Bombay 
Presidency. 

Strangers “ Hindu Law,” vol. ii. 
pp. 59, 60; a. v. A'. (1794), 2 Mor- 
ley’s ** Digest,” 234 ; Colebrooke*s 
“ Digest,” bk. iv. chap. i. s. 1. See 
Peokoonwur y, UniJbaram Lola (1810), 
1 Borr. 370, note, p. 371, 
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There is nothing in the, law to prevent a Hindu husband or wife Theft, 
from bein^ convicted of theft of the proi)erty of the other, but having 
regard to the authority which, wiien husband and wife are living 
together, would necessarily arise from the married state, it would 
generally be difficult to prove a dishonest intention. Where the wife 
is acting in concert with her paramour tlic intention would be more 
obvious, as she would not in that case 1)C likely to suppose that she 
had authority from her husband.^ 


Maintenance. 

A wife is entitled to receive from her husband ^ food, Maiutenanco 
raiment, lodging, and provision for religious or other duties 
incident to the status in life which she occupies.^ 

As to maintenance out of property belonging to a joint family of 
which her husband is a member, post, pp. 242, 272; and as to her 
right to a share on partition in lieu of maintenance, see post^ pp. 

329-334. She has no right to be maintained by her own or by her 
husband’s relations,'* unless they have property belonging to her 
husband in their hands.''^ 

Except where she has been guilty of infidelity,^ a husband may be 
required to maintain bis wife, even tlmugh she cannot compel him 
to restore her to other conjugal rights." 

Although under the Hindu law the right of a wife to be maintained 
by her husband does not depend upon the possession of any proj^erty 
by him,^ a wife would gain nothing by a suit against a penniless 
husband, and could only force him to maintain her by the fruits of his 
labour by a proceeding under the Criminal Procedure Code.'-^ 

In a case where the wife has left her husband, and is night to pledge 

. husband’s 

* See Q^en - Empress v. Biitchi Sashama^ Mad. S. R. 1B5G, p. 

(1893), 17 Mad. 401 ; Anonymous Rangaymn v. Kalyam Ummally Mad. 

(1870), 5 Mad. H. C. App. xaiii. ; Act S. R. 1860, p. 86, cited in 1 Norton 
XLV.ofl860,s.378,ilIus.(n)and(o), L. C. p. 39. 

* Sidlingapa v. Sidava (1878), 2 ® Ramabai v. Trirnbak Oanesh 

Bom. 624, at p. 628 ; S. C. 2 Bom. Desai (1872), 9 Bom. H. C. 283. See 
634 ; Macnaghten’s “ Hindu Law,’^ posty p. 78. 

vol. ii. chap. ii. cases i.-iii. ; “ Daya- " Fosty p. 77. 

bhaga,’* chap. iv. s. 1, para. 25", ^ See “Manu,” chap. xi. para. 

“ Vyavahara Mayukha,” chap. xx. s. 189. 

1 ; Colebrooke’s “ Digest,” vol. ii. pp. * Narbadabai v. Mahadso Nara- 

420-421. yan (1880), 5 Bom. 99, at p. 103. 

* See Nittokissoree Vosses (Sree^ See Jayanti Subbiak v. Alameh 

mutty) V. Jogendro Nauth Mvdlick Mangamma (1902), 27 Mad. 45, at 
(1878), 5 I A. 55, at p. 57. p. 48. 

* Tyagaru Soobaroyadoo v. lyagam ® . PusU p. 98. 
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justified by law in so doing, she may be entitled to pledge 
his credit for necessaries supplied for her support,^ but he 
can always by prohibition prevent her from so doing. 

Although the husband may abandon Hinduism, he can- 
not thereby destroy his wife’s right of maintenance.^ 

The Court can award maintenance to a wife whose marriage has 
been dissolved under the provisions of the Native Converts Marriage 
Dissolution Act, 18G6.” ^ 

Where the husband is excluded from inheritance on the 
ground of some disqualification,^ his wife is, if chaste, 
entitled to maintenance out of the property to which he 
would have succeeded if he had not been so disqualified.^ 
If her sons succeed to the inheritance she has the right ot 
a mother.® 

A wife would ordinarily be entitled to maintenance in 
her husband’s house,'^ but when he, without excuse,^ refuses 
to allow her to reside with him,® or when she is justified 
in residing apart from him,’® she is entitled to separate 
maintenance.’^ 

Except where there is such refusal or justification, a wife cannot 
enforce an arrangement for separate inaintenancc.^^^ 

A wife cannot release her right of maintenance, but 


^ See Vintsmmi Chetti v. Appas- 
vci/ni Chetti (1863), 1 Mad. H. C. 
375, at p. 379 ; Fui>i v. Mahadeo 
Prasad (1880), 3 All. 122 ; Act IX. of 
1872, 8. 187. 

See (1868) 4 Mad. H. 0. App. iii. 

* Act XXI. of 1866, 8. 28. 

* Post^ pp. 23o, 236. 

* “ Mitakshara,” chap. ii. s. 10, 
paras. 14, 15 j “ Dayabhaga,'* chap, 
v. pava. 19 ; “Vyavahara Mayu- 
kha,’* chap. iv. s. 17, para. 12; 
Tagore’s “Vivada Chintamoni,” p. 
244; “Smriti Chandrika,” chap. v. 
para. 43. 

* Banerjee’s ‘‘Law of Marriage,” 
2Dd ed., p. 144. See post, p. 78. 

^ Sitanath Mookerjee v. tiaima^ 
butty Ddbee [Sreemutty) (1875), 
24 W. R. C. R. 377 ; Fwtiscam* 


Chetti V. Appasvami Chetti (1863), 

1 Mad. H. C. 375. 

“ Antey pp. 65, 66. 

^ 2iitye Laha v. Swndarce Dossce 
(1868), 9 W. R. C. B. 475. See 
Sidlingapa v. Sidava (1878), 2 bom. 
634 ; Pampriya v. Bhrigurani (1815), 

2 AVra. Macn. 109. 

See Qahind Pershad (Lalla) v, 
Doulat Patti (1870), 6 B. L. R. 
App. 85; 14 W. U. C. R. 451. As 
to the circumbtances which justify 
her in deelining to live with her 
husband, see ante, p. 65. 

“ Matangini Dasi v. Jogendra 
Chunder MuUick (1891), 19 Calc. 84; 
Sidlingapa v. Sidava (1878), 2 Bom. 
634. 

** Rajlukhy Ddbee {Sm.) v. BhooU 
nath Mookerjee 4 C. \V. N. 488. 
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an arrangement fixing the amount of her maintenance 
will, if fair, be upheld.^ 

The right of a Hindu female to maintenance is one peculiarly 
needing protection.- 

A wife who without just cause deserts her husband,® or Loss of right 
refuses to live with him,^ or is unchaste,® loses her right of 
maintenance. 

An unchaste wife loses her right of maintenance, even if it has been 
secured by a decree,^ or by an agreement.^ 

As to the right of an unchaste wife to what is called “ starving 
maintenance,” see p. 81 . 

Persons entitled to maintenance do not lose the right by 
a mere loss of caste.® 

A widow who succeeds to no property as heir to her ^laintcnance 
husband, is (whether she has or has not a son) ® entitled to 
maintenance out of the property in which her husband 
was interested as owner or coparcener at the time of 

* Narhadahai y. Mahadco Narayan Seep<?5^, |)p,88,90. The decree cannot 

(1880), 5 Bom. 99, at pp. 104-107. bealtered in execution. There must bo 

^ Ibid.y at p. 107 ; Lakshinan Ram^ a fresh suit. Ranimhangji Bhagwa^ 

chandra Josfii v. Satyabhamabai tsangji (^Mihamna Shri) v. Kundan 

(1877), 2 Bom. 494, at p. 505; Com- Kuwnr (Rai Shri) (1902), 26 Bom. 

ulinoney Donee v. Ramnath Rysmk 707. 

(1843), \ Fulton, 189, at p. 203. ^ See Nagaimna v. Virahhadra 

’ Virasvami Chetti v, Appdsvami (1894), 17 Mad. S92. 

C/ietti (1863), 1 Mad, H. C. 375. ' « Act XXI. of 1850. Queen v. 

* Ilata Shavatri v, Ilata Nara Marimuttu (1881), 4 Mad. 243. 

Aam6Mc?iVi (1863), 1 Mad. H. C. ® Shih Dayee v. Dooi'ga Pershad 
372, at pp. 373, 374 ; Kullyanenurce (1872), 4 N. W. P. 63 ; Brinda 

Ikbce V. Dwarkanath Sunnah Chat- Chowdhrain v. Radhica Chowdhraiu 

terjee (1866), 6 W. R. C. R. 116. (1885), 11 Calc. 492, at p. 494. 

She does not lose the right when she Brinda Chowdhrain v. Radhica 

leaves him by his consent. Niiye Chowdhrain (1885), 11 Calc. 492, at 

Laha v. Soondaree Dossee (1868), 9 p. 494; Narbadabai v. MahadeoNara- 

W. R. C. R. 475, yan (1880), 5 Bom. 99, at p. 106 ; 

* See Pirthee Singh (^Rajah) v. Bhagabati Dasi (Srimati) v. Kanailal 

Raj Kower {Ranee) (1873), I. A. Mitter (1872), 8 B. L. R. 225. As 

Sup., vol. 203, at p. 210 ; 12 B. L. R. to her maintenance out of property 

238, at p. 247 ; 20 W. R. C. R. 21, which has been divested on adoption, 

at p. 24 ; Ilata Shavatri v. Ilata see Dhumi Das Pandey v. Shama- 

Narayanan Nambiidiri (1863), 1 Mad. soondri Dibiah (1843), 3 M. I. A. 229, 

H. C. 372 ; Kandasami Pillai v. at p. 243 ; 6 W. R. P. C. 43, at 

Murugamrnal (1898), 19 Mad. 6. p. 45. 

* Nvho Qopal Roy v. Amrit Moyee Golah Koonmir (Mussumat) v. 

Dossee (1875), 24 W. R. C. R, 428. Collector of Benares (1847), 4 M. I. A. 
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his death, or in wliich he would haVe been so interested if 
he had not been disabled from inheritance.^ 


This applies also to impartible proj)erty.‘^ 

A widow is not entitle<l to maintenance out of property belonging to 
her husband which had become forfeited to Government on his conviction 
for rebellion, 3 but her right would be unaffected by a confiscation on 
account of the rebellion of her sons, or other heirs of her husband.'^ 

Right against A mother is entitled to be maintained by her son, and 
hiisband. after his death out of his property,® but with that excep- 
tion, and also with the exception that a daughter-in-law 
may enforce a right to maintenance against the property 
of her father-in-law after his death,® a widow has no 
legal right of maintenance against any of the relatives of 
her husband, unless they are in possession of property 


240, at p. 258 ; 7 W. Pw P. 0. 47, at 
p. 51 *, Devi Persad v. Gmvvanti Kar 
(1805), 22 Calc. 410 ; Bccha v. Moth- 
ina (1900), 23 All. 86 ; 8<(vitnbai v. 
Laximibai (1878), 2 Bom. 573, at p. 
582, and cases there cited ; Jayaaii 
iSiMiah V, Alainelu Mangamma 
(1902), 27 Mad. 45; Adhihai v. 
Cursaiidus Bathu (1886), 11 Bom. 
199; Maiijappa Jlcgadc v. Lahshmi 
(1890), 15 Bom. 234 ; Visidatchi 
Ammal v. Annasamy Suistry (1870), 
T) Mad. H. C. 150 ; Subhramanid 
Mndalinr v. Kaliani Ammal (1873), 
7 Mad. H. C. 226; Amrlt (Bai) v. 
Manik (Bid) (1875), 12 Bora. H. C 
79 ; Maniabai v. Trlvthak Ganesh 
Deaai (1872), 9 Bom. H. C. 283; 
Shib Dayec v. Doorga JPershad (1 872), 
4 N. W. P. 63 ; Zalti Knar (Mu- 
sanimat) v. Oanga Bishen (1875), 7 
N. W. P. 261 ; Meherban Singh v. 
Sheo Koonwcj' (Mussumat) (1866), 1 
Agra. 106 ; Sheo Dyal Tcwarcc v. 
Judoonaih Tewaree (1868), 9 W. R. 
C. R. 61, at p. 67 ; Hema Kooeree 
(Mussamut) v. Ajoodhya Bershad 
(1875), 24 W. R. C. R. 474. This 
rule applies to Khoja Mahoraedans, 
Bashid Karmali v. Sherhanoo (1904), 


29 Bom, 85. As to what is coparce- 
nary property, see postj pp. 245 ct urg. 

* “ Mitakshara,” chap. ii. s. 10, 
para. 5 ; “ Dayabhaga,” chap. v. 
paras. 11, 14-16 ; “Smriti Chan- 
drika,” chap. v. paras. 10-14, 20. 

^ Sivananja Perumal Sethuroyerv. 
Meenakshi Ammal (1870), 5 Mad. 
H. C. 377. 

’ Gunga Pace v. Ifogg (1867), 2 
Ind. Jur. N. S. 124. 

* Qolab Kvouvonr (Mussumat) v. 
Collector of Benares (1847), 4 M. 1. A. 
246 ; 7 AY. R. P. C. 47 ; explained 
in Uunga Baeo v. Hogg (1867), 2 
Jnd. Jur. N. S. 124; and in Adhi- 
ranee Karain Coomary v. Shonu Malee 
Pat Mahadai (1S7Q), 1 Calc. 365, at 
pp. 373, 374. 

* Subbarayana v. Suhbahka (1884), 
8 Mad, 236 ; “ Manu,” chap. viii. 
para. 389 ; Sircar’s “Vyavastha 
Darpann,” 2nd ed., pp. 375, 376. 
She has no such right against her 
step-son or step-grandson. Daya 
(Bai) V. Natha Oovindlal (1885), 9 
Bom. 279. See Savitribai v. Zuximl- 
bai (1878), 2 Bom, 573, at pp. 582, 
583, 

‘‘ Post, p, 215. 
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which belonged to her husband, or in which he was a 
coparcener.^ 

In other words, when the husband or his branch is separated from 
the other members of a family governed by the Mitakshara school of law, 
or where the husband was governed by the Bengal school of law, the 
right of the widow to maintenance out of property belonging exclusively 
to relations of her husband would be confined to the property of her 
liusband’s male ascendants in tlic male line, and of her own male 
descendants in the male line. 

The sale of ancestral property whicli would have bound her Imsband 
if alive, does not give a right against a father-in-law or other coparcener 
for maintenance.-^ 

As to her rights to a share on a partition between her sons or grand- 
-sons, see post^ pp. 329-384. 

Although an heir or other ]^rson in possession of property may be 
liable to a widow for her maintenance, he is not liable to other persons 
on contracts made by her, even on account of her maintenance.'^ 

A widow is ordinarily entitled to reside in her husbaiurs Uesidence of 
family dwelling-house.^ wxiow. 

She cannot be ousted,'^ except by a purchaser who has bought under 
a decree which binds her, or to whom the property has been sold for 
the purpose of satisfying claims which are paramount to her right 
of maintenance,^ such as for debts incurred for the benefit of the 


* Ganga Bai v. Sita Ram (1876), 1 
All. 170, at pp. 174-177 ; Khctra- 
rnani Iktsi v. Kashinath JDas (1868), 
2 B. L. A. C. 15, at p. 35; S. C. 
Kashecnath Das v. Khetturmoneo 
Dossce (1868), 9 W. R. C. R. 413, at 
p. 422 ; Rarnahai v. Trinihak Oaaesh 
Desai (1872), 9 Bom. H. C. 283 ; 
Visalatchi Ammal v. Annasamy Sastry 
(1870), 5 Mad. H. C. 150; Savitribai 
•V. Luximibai (1878), 2 Bom. 573; 
Apaji Chintarnan Devdhar v. Ganga- 
bai (1878), 2 Bom. 632 ; Aa/w v. 
Kashihai (1882), 7 Bom. 127 ; Kanku 
(Bat) V. Jadav (Bai) (1883), 8 Bom. 
15 ; Daya (Bai) v. AaMa Qovindlal 
(1885), 9 Bom. 279. See, however, 
Timmappa Bhat v. Parmeshriamma 
(1868), 5 Bora. H. C. A. C. 130, 
where Gibbs, J., said (p. 132), Every 
Hindu widow, whether her husband 
was divided from the family or not, 


is entitled, when in noe<ly circum- 
stances, to claim Iroiu her husband’s 
relatives.” 

* Ganga Bai v. Sita Ram (1876), 
1 All. 170, at p. 177. 

* Ramasamy Aiyan v. Minakshi 
Ammal (1865), 2 Mad. H. C. 409. 

* Venhata7niml v. Andyappa Chetti 
(1882), 6 Mad. 130; Devkore (Bai) 
V. ^SimmuMram (1888), 13 Bom. 101. 

® Dahukhram Mahasukhram v. 
Lallnbhai 3Iotichand (1883), 7 Bora. 
282 ; Venkatammal v. Andyappa 
(1882), 6 Mad. 130; Qauri v, 
Chandranicmi (J876), 1 All. 262; 
Talemand Singh v. Rukmina (1880), 
3 All. 353. See Parvati v. Kisansing 
(1882), 6 Bom. 567. 

* Jayanti Suhbiah v. Alameiu 
Mangamma (1902), 27 Mad. 45; 
Manilal v. Tara (Bai) (1892), 17 
Bom. 398. See Mohun Geer v. Tota 



RESIDENCE OF WIDOW. 


80 


[chap. II. 


family,^ or perhaps when another suitabje residence is found for 
her.2 

“ The right of residence of Hindu females is ordinarily referable to 
the family house, and a purchaser may be presumed to have notice of 
that fact.’'^ 


An adult widow * is not bound to reside with the rela- 
tives of her husband, and she does not forfeit her right to 
property or maintenance merely on account of her residing 
with her own family, or leaving her husband's residence 
from any other cause than for unchaste or improper 
purposes.® 

Where the husband has expressly directed that his wife’s mainten- 
ance should be contingent on her residing in the family residence with 
his relatives,® she would only be entitled to maintenance if she resided 


(1872), 4 N. W. P. 153; 
Bhikarn Das v. Pura (1879), 2 All. 
141. 

* liamanadanx . 

12 Mad. 260. 

* Mangala Debt v. Dinanath Bose 
(1869), 4 B. L, R. O. C. 72; 12 W. 
K. O. J. 35. 

^ Bamanadan v. Rangammal(\^%Q\ 
12 Mad. 2G0, at p, 270, 

^ As to a minor widow, see antCf 

p. 62. 

* Pirlhce Singh (^Rajah^ v. Raj 

Kower (Ranee') (1873), I. A. Sup., 
vol. 203 ; 12 B. L. R. 238 ; 20 W. 
R. C R. 21 ; Narayanrao Ramchandra 
Pant x.Ramnhai (1879), 6 I. A. 114, 
at p. 119; 3 Bom. 415, at p. 421; 
Kastnrbai v. Shivajiram Devkutma 
(1879), 3 Bom. 372 (differing from 
Rango Vinayak Dev v. Ydviunabai 
(1878), 3 Bom. 44); Cossinauth 
By sack V. Hurrosondry (1819), 

Morley’s “ Digest,” vol. ii, p. 198 ; 
Norton, 85 ; S. C. on appeal (1826), 
Sircar’s “ Vyavastha Darpana,” 2nd 
ed., p. 97 ; Macnagh ten’s “Considera- 
tions of Hindu Law,” p. 93 ; Jfo- 
kkada Dossee v. Nundo Lall Haidar 
(1901), 28 Calc. 278, at p. 287; 
5 C. W, N. 297, at p. 299 ; Siddcssury 
Dassee v. Janardan Sarkar (1902), 


29 Calc. 557 ; 6 C. W. N. 530 (a case 
of a widowed daughter-in-law); .ffoo- 
dee Monee Dehea v. Tai'ra Ckand 
Chuckerhutty (1865), 2 W. R. C. R. 
134 (ditto); Gokibai v. Zakmidas 
Khimji (1890), 14 Bom. 490; Visar 
latchi Animal v. Annasamy Sastry 
(1870), 5 Mad, H. C. 150; Ahollya 
Bhai Debia v. Luckhec Monee Dcbia 
(1866), 6 W. R. C. R, 37 ; Chandra- 
bhagabhai v. Kashinath FtY4a/(1866), 
2 Bom. H. C. 341, 2nd ed. 323; 
Jadumani Dasi v. Kheytramohan Shi I 
(1854), Sircar’s “Vyavastha Dar- 
pana,” 2nd ed., p. 384 ; Shurno Moyee 
Dassee v. Oo^kiI Lull Doss (1863), 
Marshall 497 ; Unirit Koircree v. 
Kidernath Ghose (1868), 3 Agra. H. 
C. 182. In Raghunada (Sri) v. Brozo 
Kishoro (.9W) (1876), 3 I. A. 154, at 
p. 191; 1 Mad. 69, at p. 81, th% 
Judicial Committee said that it is in 
the husband’s family that in strict 
contemplation of law the widow 
ought to reside. 

• Mulji Bhaishankar v. Bai Ujam 
(1888), 13 Bom. 218; CHrianna 

Murkundi Naik v. Honania (1890), 
15 Bom. 236. See Shurno Moyee 
Dassee v. Oopal Lall Doss (1863), 
Marshall, 497 ; Pirthee Singh (Rajah) 
v. Raj Kower (Ranee) (1873), I. A. 
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in the house in which her iiusband required her to be maintained, or 
if she front just . cause abstained from residing in that house. 

Where the family property is so small that the family cannot bear 
the strain of supporting the widow in a separate lodging, though it 
might be able to provide her with food in the family house, a Court 
might well in the exercise of its discretion refuse separate maintenance,^ 
or, at any rate, in fixing the maintenance might decline to allow any 
amount on account of the expenses of a residence.^ 

A widow by unchastity forfeits her right of maintenance,® Loss of right, 
even if such maintenance has been secured by agreement^ 
or decree.® 

AVhere the agreement for maintenance is made by way of compromise 
of a claim for something more than maintenance, unchastity would not, 
ill the absence of express provision, destroy the right to maintenance.^ 

It is unsettled whether an unchaste wife or widow, on returning to a “ Starving 
moral life, is entitled to what is called “ starving maintenance,” that “'^’“tenance. 
is to say, just sufficient food to keep her alive. It is submitted that 
she is so entitled. In Honamma v. Timannahhaf^ the Bombay High 
Court allowed the right, but it was disallowed by the same Court in 
Valu V. Ganga,^ In Nagamma v. Virabhadra^ the Madras High Court 


Sup. Vol. 203, at p. 210 ; 12 B. L. R. 
238, at p. 247; 20 W. R. C. R. 21, 
at p. 24 ; Narayanrao Feunchandra 
Vivit V. Ramabcn (1870), 6 I. A. 114, 
at p. 119; 3 Bom. 415, at p. 421; 
Gokibai v. Lakhmidas Khiniji (1890), 
14 Bom. 490, at pp. 496, 497 ; Sircar’s 
“ Vyavastha Darpana,” 2nd ed., 
p. 370. 

' Kasturbai v. Shivajiranx Devkurna 
(1879), 3 Bom. 372, at p. 376; 
Godavaribai v. Sagunabai (1896), 
22 Bom. 52. 

* See Ramchandra Vishnu Bapat 
V. Sagunabai (1879), 4 Bom. 261. 

“ * Nagamma v. Virabhadra (1894), 
17 Mad. 392 ; Valu v. Qatiga (1882), 
7 Bom. 84 ; Vishnu Shambhog v. 
Manjamma (1884), 9 Bom. 108; 
Roma Nath v. Rajonimojii Basi 
(1890), 17 Calc. 674 ; Daulta Kuari 
V. Meghu Tivoari (1893), 15 All. 382 ; 
Visalatchi Ammal v.Annasamy Sastrg 
(1870), 5 Mad. H. C. 150, at p. 160 ; 
Mbniram KoUta v. Kerry Kolitany 
(1880), 7 I. A. 115, at p. 151; 
5 Calc. 776, at p. 786 ; 6 C. L. R. 
H.L. 


322, at p. 330 ; Kery Kolitany v. 
Monecram Kolita (1873), 13 B. L. 
R, 1, at pp. 72, 73; 19 W. R. C. R. 
367, at p. 405 ; ABiitammal v. /la- 
malcshy Animal (1865), 2 Mad. H. C. 
337 ; Sinthayee v. Thanakapudayen 
(1868), 4 Mad. H. C. 183, at 185 ; 
Bassunt Koomarce {Maharanee^ v. 
Kummul Koomarce (^Maharanee) 
(1843), 7 Ben. Sel. R. 144, new 
edition, 168 ; Macnaghten’s “ Hindu 
Law,” vol. ii. chap. ii. case 5, pp. 112, 
113; Strange’s ** Hindu Law,” vol. i. 
p. 172, vol. ii. p. 310 ; ‘‘ Mitakshara,” 
chap. ii. s. 1, para. 7 ; “ Dayabhaga,” 
chap. xi. s. 1, para. 48. 

^ Nagamma v. Virabhadra (1894), 
17 Mad. 392. 

® Vishnu Shambhog v. Manjamma 
(1884), 9 Bom. 108; Daulta Kuari 
V. Meghu Tiwari (1893), 15 All. 382 ; 
see posty p. 88. 

“ Bhup Singh v. Lachman Kunwar 
(1904), 26 All. 321. 

^ (1877), 1 Bom. 559. 

« (1882), 7 Bom. 84. 

» (1894), 17 Mad. 392. 

G 
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held that there was no such right. In an earlier case' the same Court 
considered the question unsettled. In Boinanath v. Rajonimoni Dasi ^ 
the Bengal High Court was inclined to allow the right. Earlier 
authority is in favour of the right.^ 

It is clear that she is not entitled even to “ starving maintenance,” 
so long as she jwsists in a vicious life,* hut it has been held that where 
“ starving maintenance” has been allotted to her by decree, subsequent 
unchastity does not destroy the right.^ 

Mere loss of caste does not involve a loss of a right of maintenance.^ 

Where there is property liable for the maintenaiice of 
a widow, it lies upon the parties resisting the claim to 
separate maintenance to show that the circumstances are 
such as to disentitle the widow thereto.'^ 

For example, they may show that she resides separately from her 
husband’s family for immoral purposes,® or that the family property is 
so small as not reasonably to admit of an allotment to her of a separate 
maintenance, or that she has other means of maintenance.® 

A wife or widow cannot transfer her rights to mainte- 
nance.^^ 

A right to future maintenance or an interest in the income of 
immovable property assigned by way of maintenance" cannot be 
attached in execution of a decree,'^ but there is nothing to prevent tlie 
attachment of arrears of maintenance.'^ 


^ Visalatchi Ammal v. Annasamy 
Sadry (1870), 5 Mad. H. C. 150. 

2 (1890), 17 Calc, 674, at p. 679. 

^ Steele, para. jxv. (new edition), 
p. 36 ; Strange’s “ Hindu Law,” vol. i, 
}»p. 172, 175, vol. ii. p. 39; “Vya- 
vahara Mayukha,” chap. iv. s. 8, 
para. 9 ; “ Mitakshara,”chap. ii. s. 1, 
paras. 37, 38 ; Colebrooke’s “ Digest,” 
vol. ii. pp. 423-425. See Norton’s 
“ Leading Cases,” vol, i. p. 37. 

* Katuidsaini Pillai v. }funigammal 
(1896), 19 Mad. 6; JRomanath v. 
Rajonimoni Dasi (1890), 17 Calc. 674, 
at p. 679 ; Ikmlta Kuari v. Meghu 
Tiwari (1893), 16 All. 382; MuU 
iammal v. Kamahshy Ammal (1865), 
2 Mad. H. C. 337. 

* Jfonammay. Timannabhat (IS77\ 
1 Bom. 559. 

* Act XXI. of 1850. See Queen v. 
Moiumuttu (1881), 4 Mad. 243. 

’ See JSaboo SiJick(llaJi) y. Ayesha^ 


bai (1903), 30 I. A. 127; 27 Bom. 
485; 7C. W. N. 665, 

® Kasturbui Y, Shivajiram Devkuma 
(1879), 3 Bom. 372, at p. 381. 

® See Gokibai v. LakhmiUas Khimji 
(1890), 14 Bom. 490, at p. 496. 

See Narbiulabai v. Mahadeo Nara^ 
!/(?«( 1880), 5 Bora. 99,at pp. 103,104. 

" C. P. C. 1908, s. 60; Act XJV. 
of 1882, s. 266. 

Oulab Knar v. I?(lnstcfA«r (1893), 
15 All. 371. 

" Ibid. See ffoymobutty Debia 
Chowdhrain v. koi'oona Moyee Debia 
Chovodhrain (1867), 8 W. R. C. R. 41 ; 
Kasheeskuree Debia v. Greesh Chunder 
Lahoree (1866), 6 W. R. M. R. 64; 
Bip'O Protab Sakee v. Deo Narain 
Roy (1865) 3 W. R. M. A, 16, which 
were decisions under Act VIII. of 
1859. A. P. Rajerojo Chandrararao 
v. Nanarav Krishna Jahajirdar 
(1887), 11 Bom. 528. 
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Unlesf their rights*are secured by an arrangement or Loss of 
by decree,^ it is submitted that a Hindu can by a transfer by trlnsferof 
for consideration dispose of his property so as to deprive 
his wife or such other person whom he is legally bound to 
maintain ^ of any right of maintenance against the property 
so disposed of,® except where such transfer is made with 
the intention of defeating the right, and the transferee 
has notice of such intention.^ 

As to an alienation pending suit, see ]po8t, p. 92. 

Provided he leaves sufficient property for the mainte- oift or win. 
nance of his widow and those whom by law he is legally 
bound to support, a Hindu can dispose of his property by 
gift or will, so as to free it from claims to maintenance.^ 

A Hindu cannot by disposing of the whole of his property by will 
deprive his widow of her right to be maintained out of such property.® 

A concubine, who has been kept by a Hindu up to ^laintenance of 
the time of his death, is entitled to maintenance from • 

^ Kttloda Prosad Chatter jee v. /a- 1860, p. 485, at p. 489 ; Sorolah 

geshar Koet* (1899), 27 Calc. 194. Dome v. Bhoohun Mohun Neoghy 

Seepostf p. 88. (1888), 15 Calc. 292, at p. 306. See 

* As where the right is to be main- Mazdbai v. Sadu (1871), 8 Bom. 

tained from coparcenary property, H. C, A. C. J. 98; Lakshmi v. 

Jayanti Subbiah v. Alamelu Man^ (1889), 12 Mad. 490, at 

^amma (1902), 27 Mad. 45, at p. 49. p. 494; answers of law officers in 

® See Sorolah Dosaee v. Bhoobun Mvlraz Lachmia v. Chalekany Ven- 

Mohun Neoghy (1888), 15 Calc. 292, cata Rama Jaganadha Row (1838), 

at p. 306; Lakshman Ramchandra v . 2 M. I. A. 54, at p. 57, The 

Sarasvatibai (1875), 12 Bom. H. C. widow^s claim to maintenance cannot 

69; Ram Kunwarr. Ram Dai be defeated merely by implication. 

22 All. 326; Venkatanirnal v. An- Joytara v. RamhaH Sirdat' (1884), 

dyappa Chetti (1882), 6 Mad. 130; 10 Calc. 638; Comulmony Dome v. 

Bh^irathi v. Arnntha Charia (1893), Rammanath Bysack (1843), 1 Fulton, 

17 Mad. 268. 189, at p. 193. See Act XXJ. of 

“* Transfer of Property Act (IV. of 1870, s. 3. 

1882), s. 39, postf p. 89 ; Imam r. ® Narbadabai v. Mahadeo Narayan 
Balaniina (1889), 12 Mad. 334; Be- (1880), 5 Bom. 99 ; Jarnna v, Machul 

harilalji v. Rajbai (Bai) (1898), 23 Sahu (1879), 2 All. 315 ; Sorolah 

Bora. 342 ; Lakshman Ramchandra Dossee v. Bhoobun Mohun Neoghy 

Joshi V. SatyMamdbai (1877), 2 (1888), 15 Calc. 292, at p. 306. As 

Bora. 494, at p. 516, to his power to deprive her of a share 

* Debendra Coomar Roy Qhowdhry on partition, see post, p. 332. 

T. Brojendra Coomar Roy Chowdhry ^ Ningareddi y, Lakshmawa 
(1890), 17 Calc. 886 ; Bhoobunmoyee 26 Bom. 163 ; Ramanarasu v. Bur 

Debia (fkowdhrain v. Ramkishore chamma (1899), 23 Mad, 282, at p. 

Acharj Chowdhry y Ben. S. D. A., 291. 
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the property (whether ancestral or* self-acquired) of the 
deceased paramour, whether she have children or not/ 
but loses the right by incontinence.^ 

A woman with whom a Hindu has only had casual intercourse,^ or 
one with whom he has carried on an adulterous intrigue,^ acquires no 
such right. 

A discarded concubine has no right of maintenance against her 
paramour, or his estate.'’* 

Independent The right to maintenance cannot be enforced where the 
support. wife, or widow, or other person claiming it® has full inde- 
pendent means of support.*^ Where there is independent 
means of support, it must always bo taken into account 
in fixing the amount of maintenance.^ 

Jewels and other property which arc unproductive of income need not 
be taken into account.® 

A previous provision of maintenance must be taken into account,^® 
even though it may have been expended.'^ 

It has been held that a widow cannot enforce her right against 

‘ Yashvant/'dv v. lutsh ihai (lHS7)y Lakhmidas Khimji (1890), 14 Bom. 

12 Bom. 20; Khemhor v. Umia^ 490. 

shanlcar Jianchhor (1873), 10 Bom. ^ Siddessur)/ Dof^sec v. Janardan 
II. 0.381; Vrandaviindds Rarmias y. Sarhnr (1902), 29 Calc. 657, at 

lamimabai (1875), 12 Bom. H. 0. p. 576 ; 6 C. W. N. 530, at p. 547 ; 

229 ; Macnaghten’s “ Hindu Law,’' Chandrahhngabm v. Kashinnth Viihal 
vol. ii. chap. ii. case 12; Strange’s (1806), 2 Bom. H. C., 2nd ed., 323 ; 

“ Hindu Law,” vol. i. p. 174 ; “ Mitak- Shib J)nyee v. Doorga Pei'fihad (1872), 

sham,” chap. ii. s. 1, paras. 7, 27, 28 ; 4 N. W. P. 03 ; Ravitrihdi v. Luximibai 

“ Vyavahara Mayukha,’' chap. iv. (1878), 2 Bom. 573, at p. 584; 
s. 8, para. 5. Strange's “ Hindu Law,” vol. i. p. 171, 

- Yashvantrdv V. Kashibai (1887), vol. ii. p. 305. 

12 Boin. 20. See “ Dayabhaga,” * See Mahesh Partab Singh v. 
chap. xi. s. 1, para. 48. Dirgpal Singh (1899), 21 All, 232. 

* Sikki V. Verwatasamy Qounden ® Shib Payee v. Doot'ga Pershnd 

(1875), 8 Mad. H. C. 144.‘ (1872), 4 N. W. P. 63; Strange’s 

* Sikki V. Vencatasamy Qounden “ Hindu Law,” vol. ii. p. 305. See 

( 1875), 8 Mad. H. C. 144. In Khemkor Joytara y. Ranihari Sirdar (1884), 

V. Umiashankar Ranchhor (1873), 10 10 Calc. 638. 

Bom. H. C. 381, antey note 1, the See Juttcndroinohun Tagore v. 

connection was apparently an adult- Ganendromohun Tagore (1872), I, 
erous one. A. Sup. Vol. 47, at p. 82; 9 B, L, 

* Ranuxnarasnw Buchamma{\%*)^'), R. 377, at p. 413; 18 W. R. C. R. 

23 Mad. 282. 359, at p. 373, 

® I.e. property in possession capable '' See Savitnbai v.Luximifyxi(lS7S)^ 
of providing maintenance, not a mere 2 Bom. 673, 
right of action. See Ookibai v. 
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property in which her husband was a coparcener, if the husband’s 
separate property be sufficient for her maintenance.^ No reasons were 
given for this proposition. 

The amount which a wife is entitled to receive for her Amount of 
maintenance would ordinarily depend upon the position 
in life of the husband, the extent of his property, and the 
claims upon him being taken into consideration. 

Yajnavalkya ^ fixed one-third of the husband’s property as the proper 
amount, and this view has been acted upon in Bombay ,3 but the Courts 
will not now consider themselves bound by any such fixed rale.'* 

The conduct of the claimant to maintenance,* and, it is said,* the Conduct, 
conduct of the husband, may be taken into consideration. 

In fixing the amount of maintenance for a widow, pro- Amount of 
vision must be made for her reasonable wants, namely, for widow, 
the performance of charities and the discharge of religious 
obligations, in addition to reasonable provision for her 
food, raiment, and lodging, having regard to the amount 
of the estate which is liable for her maintenance, her 
position in life, and the circumstances of the family.'^ 

The proper expenses incident to the death and funeral 
of her husband,® and the expenses of such religious 

^ See Shib Dayee v. Doorga Per- pp. 56, 57 ; Deoi Persad v. Gunwanti 

shad (1872), 4 N. W. P. 63, at AW (1895), 22 Calc. 410, at p. 418 ; 

p, 72. Baisniy. Bup &ingh (1890), 12 All. 

^ Colebrooke’s “ Digest,” vol. ii. 558 ; Jlw'i'y Mohan Hoy v. Nyantara 

p. 420 ; “ Vyavahara Mayukha ” {Sreeniutty') (1876), 25 W. R. C. R. 

chap. XX. para. 1; see also Strange’s 474; Dalel Kunwarv. Anibika Partap 

“ Hindu Law,” vol. ii. pp. 45, 48, 51. Singh (1903), 25 All. 266, at pp, 269, 

® Baniabai v. Trimbak Ganesh Besai 270 ; Kai'oonamoyee Dabee {Stn,') 

(1872), 9 Bom. H. C. 283. v. Administrator-General of Bengal 

* See Macnaghten’s “ Hindu Law,” (1890), 9 C. W. N. 651. See Nat'hcu' 

vol. ii. case 3; Banerjee’s “ Law of Singh v. Dirgnath Kuar (1879), 2 

Marriage,” 2nd ed., pp. 143, 144. All. 407, where it was held that the 

See cases as to amount of mainte- fact that the widow had had a sou 

nance of widow, post^ notes 7, 8. made no difference in the amount to 

* See I Juttendromohun Tagore v. w^hich she was entitled ; Comulmoney 

Oanendromohun Tagore (1872), I. Dossee v, Banimanath Bysack (1843), 

A. Sup. Vol. 47, at p. 82; 9 B. L. 1 Fulton, 189; Oojul Munnee JDasee 

R. 377, at p. 413; 18 W. R, C. R. v. Jygopal Chorjodhree^ Ben. S. D. 

359, at p. 373. A., 1848, p. 491 ; Bheeloo (Mussum- 

* Banerjee’s “ Law of Marriage,” inaut) v. Phool Chund (1824), 3 Ben. 

2nd ed., 144. Sel. R. 223, new edition, 298. 

' Nittokissot'ee Dossee v. Jogendro * See Dalel Kunwar v. ArnJbika 
Nauth Mullick (1878), 6 I. A. 55, at Partap Singh (1903), 25 All. 266. 
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ceremonies as by custom it be proper for her to perform,^ 
should be provided for. 

The following has been held ^ to be the princiide upon which main- 
tenance is to be allotted to a widow : — 

** Where a widow has asked for separate maintenance, you look first 
at the mode of life of the family during her husband’s lifetime and you 
try to find out what amount will be sufficient to allow the widow to 
live as far as may be consistently with the position of a widow in 
something like the same degree of comfort and with the same reasonable 
luxury of life as she had in her husband’s lifetime. Th^n you see 
what the husband’s estate is, and you also see how far that estate is 
sufficient to supply her with maintenance on this scale, without doing 
injustice to the other members of the family who also have their rights 
as heirs, or their rights to maintenance out of the estate.” 

There is no general rule as to the amount of maintenance to be 
allotted to the person entitled thereto. The amount of the property 
available, the claims of the different i>er8ons entitled to maintenance 
thereout, and the reasonable wants of the claimant for the support of 
himself and his family in accordance with the position of the family 
must all be taken into consideration.^ 

“ The amount of the property ... is an clement in determining the 
sufficiency of a maintenance, but it cannot be regarded as the criterion. 
Other circumstances, and even the [X)sition and conduct of the claimant 
. . . may reduce the maintenance.'* 

The necessities of the claimant are also not the sole criterion.^* 

The life of austerity in which, according to the Shasters, a Hindu 
widow is required to live, is not to be taken into consideration ; ® but, on 
the other hand, a widow is not necessarily entitled to be maintained in 
such a way that she can live in the same stylo as she lived in when her 
husband was alive." 

Any saving that she may make by living with her own family is not 
to 1x3 taken into account.^ 

' See Sundai'ji Damji y. P/ihihai 
(1904), 29 Bom. 316. 

2 Kaivonamoyee Dabee(Sm,) v. Arf^ 
ministrato}'- General of Bengal 
9 C. W. N. 661, at pp. 652, 653. 

® See Mahesh Partab Smgh v. 

Dirgpal Singh (1899), 21 All. 232, 

The principles applicable to the fixing 
of the amount of maintenance of a 
widow apply mutatis mutandis to the 
cases of other claimants for main- 
tenance, see ibid. 

* Juttendromvhun Tagore v. Ganen^ 
dromohnn Tagore (1872), I. A. Sup. 


Vol. 47, at p. 82 ; 9 B. L. R. 377, at 
p. 413 ; 18 W. R. C. R. 359, at p. 373. 

® Bhugwan Chunder Bose v. Bindoo 
Bashinee Dassee (1866), 6 W. R. 
C. R. 286. 

• Hurry Mohun Roy v. Nyantai'a 
(Sreemutty) (1876), 25 W. R. C. R. 
474, at p. 476 ; Baisni v. Rup Singh 
(1890), 12 All. 558, at p. 563; 

Dayee v. Doorga Pershad (1872), 
4 N. W. P. 63, at p. 72. 

^ Kalleepersaud Singh v. Kupoor 
Koownree (1865), 4 W. R. C. R. 65. 

• Hurry Mohun Roy v. Nyantara 
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A widow is not entitled to maintenance in excess of the Limitea to 
annual proceeds of the shai'e to which her husband would share, 
have been entitled on partition if he were living.^ 

If the produce of such share be insufficient for her support, it might 
bo necessary to sell the share, and sui)ix)rt her out of the proceeds. 


Her funeral expenses^ are also payable out of the estate Funeral 
chargeable with her maintenance. . 

The maintenance of a wife or widow is postponed to Debts have 
the payment of the debts of the husband, or of the family, 
as the case may be. 


The right to maintenance does not operate on property which has 
been sold to pay the debts of the husband or of the family, even if the 
l^urchaser had notice of the claim of the widow.^ 


It is not settled whatever debts take precedence of maintenance Maintenance 
which is charged upon property by a decree or agreement. In two 
Allahabad cases,* in which the question did not arise, the Court held 
that debts had such precedence. It is submitted that maintenance 
charged by a decree is on the same footing as a mortgage, and takes 
precedence of Subsequent charges, and of all simple contract debts ^ 
created by or entered into by the person against whom the decree is 
made, or his representatives. Maintenance charged by an agreement 


{Sreemutty) (1876), 25 W. A. C. A. 
474, at p. 476. 

* Mahadrav Keshav Tilak v. Oan- 
gahai (1878), 2 Bora. 639 ; Adhihai v. 
Cursandas Nathu (1886), 11 Bom. 
199, at p. 209; Jayanti Subbiah v. 
Alamelu Mangavima (1902), 27 Mad. 
45, at p. 49 ; Shib Dayce v. Doorga 
Pei'shad (1872), 4 N. W. P. 63, at 
p. 72. 

* Batanchund v. Javheisihand 
(1897), 22 Bom. 818; Sadaihiv 
Bhaskar Joshi v. Dhakubai (1880), 
5 Bom. 450. 

* Jayanti Subbiah v. Alamelu 
Ifangamma (1902), 27 Mad. 45; 
Soof'ja Koer v. Nath Buksh Singh 
(1884), 11 Calc. 102; Our Dayal v. 
Kaunsila (1883), 5 All. 367; Rama- 
nadan v. Rangammal (1888), 12 Mad. 
260; Natchiarammal v. Oopalakrishna 


(1879), 2 Mad. 126 ; Lakshman 
Bamchandra Joshi v. Satyabhamabai 
(1877), 2 Bom. 494, at pp. 497, 518, 
519 ; Johwra Bibco v. Sreegofpal 
Misser (1876), 1 Calc. 470. See 
Adhiranee Narain Coornary v. Shona 
Make Pat Mahadai (1876), 1 Calc. 
365, at p. 377 ; Kalpagathachi v. 
Ganapathi Pillai (1881), 3 Mad. 184, 
at p. 191 ; Venkatammal v. Andyappa 
Chetti (1882), 6 Mad. 130; post^ 
p. 91. 

* Sham Lai v. Banna (1882), 
4 All. 296, at p. 300 ; Gur Dayal v. 
Aatt»a<7a(1883X 5 All. 367. 

* Kuloda Prosad Chatterjee v. 
Jageshar Koet* (1899), 27 Cal. 194; 
Lakshpmn Bamchandra Joshi v. 
Satyabhamabai (1877), 2 Bom. 494, 
at p. 524. See cases post, p. 88, 
note 4. 
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would also, it is submitted, when there is no fraud upon creditors, 
take precedence of the debts of the person entering into the agreement, 
or his representative, when the agreement complies with the provisions 
of the Transfer of Property Act.* Maintenance charged by a will 
would not take precedence of the debts of the testator. 

Tho maintenanco of a wife or widow is in one sense a 
charge upon the property of the husband, whether ancestral 
or self-acquired,^ but it is not a charge in the fullest sense 
of the term, because it does not necessarily bind any part 
of the property in the hands of a purchaser.® It becomes 
a complete charge if it be fixed and cliarged upon such 
property, or a portion thereof, by a decree or by agree- 
ment,^ or by a will.® 

Where a charge for maintenance has been imposed upon family 
property by a decree in a suit against tho representative of the family, 
as such, a member of the family wlio was not a party to the suit 


‘ Act IV. of 1882, 8. 50. See 
definition of “ mortgage,” s. 58. 

* Hemangini Dasi {Srinuiti) v. 
Kcdamath Kudu, Chowdhry (1880), 
16 I, A. 115; 16 Cal, 758; J^xrba- 
dabai v. Mahadeo Narayan (1880), 

5 Bom, 99 ; Jiamanadan v. Jiangam^ 
mal (1888), 12 Mad. 260, at p. 
271 ; Lahhman Ranichandra JosM 
V. Satyahhevnahai (1877), 2 Bom. 
494. 

* Bhartpur State v. dopal Dei 
(1901), 24 All. 160, at p. 163; 
Soroiah Dossee v. Bhoobun Mohun 
Neoghy (1888), 15 Calc. 292, at 
p. 307; Sham Lai. y. Banna (1882), 
4 All. 296; Ram Kunwar v. Ram 
Dai (1900), 22 All. 326 ; Digambari 
Debt V. Dhan KumaH Bibi (1906)^ 
10 C. W. N. 1074, See Beer Chunder 
Manikkya v. Nobodeep Chunder Deb 
Burrnono (Raj Coomar) (1883), 9 
Calc. 535, at p. 555 ; 12 C. L. R. 
465, at pp. 471, 472; Narayanrao 
Ramchandra Panty. Ramabai (1879), 

6 I. A. 114, at p. 118 ; 3 Bom. 415, 
at p. 420; Ramanadan y. Rangam^ 
mal (1888); 12 Mad. 260, at p. 272; 
Jayanti Subbiah y. Alamelu Man-- 


gamma (1902), 27 Mad. 45, at p. 49 ; 
Vcnhatamnial v. Andyappa Chetii 
(1882), 6 Mad. 130; Lahshman 
Ramchandra Joshi v. Satyabhamabai 
(1877), 2 Bom. 494, at p. 521, where 
West, J., repudiates the distinction 
made in Kh,ctra'mani Dasi v. Kashi- 
nath Das (1868), 2 B. L. R. A. C. 15, 
at 52, between tho maintenance of 
persons excluded from inheritance 
and that of a daughter-in-law. In 
Kalpagathachi v. Qanapnthi Pillai 
(1881), 3 Mad. 184, at p. 191, the 
right was described as “ a mere equity 
to a provision.” 

* MahalakshTmmrna Garu (Sri 
Maniyam) v. VenkcUaratnamma Garu 
(Sri Maniyam) (1882), 6 Mad. 83, at 
p. 86; Bhagirathi v. Ananta Charia 
(1893), 17 Mad. 268; Lahshman 
Ramchandra y, Sarasvatibai (1875), 
12 Bom. H. C. 69, at p. 75, explaining 
ffeera Lall v. Kousillah (Mussumat) 
(1867), 2 Agra, 42; Juggernath 
Sawunt V. Odhiranec Narain Koomarce 
(1873), 20 W. R. C. R. 126. 

* See Beharilalji Bhagmtprasadji 
(Shri) y, Rajbai (Bai) (1898), 23 
Bom. ^42. 
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cannot dispute the decree.l It is otherwise in the case of a decree 
against th^ father,^ or other niember of the family personally. A mere 
personal decree for maintenance does not create a charge.^ 

By virtue of her right to maintenance a widow is entitled to contest Right to 
the factum of her husband’s will,"* or to dispute a contention that <b«pi‘te will, 
property passed by it, but she does not thereby acquire a right to dispute 
the will of her son.^ 

The question as to whether a hona fide purchaser for Transfer of 
valuable consideration is bound by a right of maintenance cSto main” 
out of the property purchased by him has been the subject 
of considerable discussion in the Courts. 

The 39th section of the Transfer of Property Act® is as 
follows : — 

“ Where a third person has a right to receive mainten- 
ance, or a provision for advancement or marriage, from 
the profits of immovable property^ and such property is 
transferred with the intention of defeating such right, 
the right may be enforced against the transferee, if he has 
notice of such intention or if the transfer is gratuitous ; 
but not against a transferee for consideration and with- 
out notice of the right, nor against such property in his 
hands,’’ 


Illustration, 

A, a Hindu, transfers Sultaupur to Ids sister-in-law B, in lieu of her 
claim against him for maintenanco in virtue of bis having become 
entitled to her deceased husband’s property, and agrees with her that, 
if she is dispossessed of Sultanpur, A will transfer to her an equal area 
out of such of several other specified villages in his possession as she 
may elect. A sells the specified villages to C, who buys in good faith, 


' Minahshi Achi v. Chinnappa 
Udayan (1901), 24 Mad. G89; Sidj,- 
banna Bhatta v. Subbannu (1907), 30 

Mad. 324. 

* Muttia V. Virammal (1887), 10 
Mad. 283. 

® Muttia V, Virammal (1887), 10 
Mad. 283; Karpahamhal Ammal v, 
Oampathi Subbayyan (1882), 5 Mad. 
234; Bhagirathi r. Anantha Charia 
(1893), 17 Mad. 268; Minakshi Achi 
r. Chinnappa Udayan (1901), 24 


Mad. 689, at p. 694 ; Adhiranee 
Narain Coomary v. Shona Make Bat 
JfaAadat (1876), 1 Calc. 365. 

* Brinda Chowdhrain v. Badhica 
Chvwdhrain (1885), 11 Calc. 492. 

* Qarahini Bassi v. Pratap Chandra 
Shaha (1900). 4 C. W. N. 602. 

« IV. of 1882. 

• ^ This includes coparcenary pro- 
perty : Jayanti SiMiah v. Alamelu 
Mangamma (1902), 27 Mad. 45, at 
p. 49. 
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without notice of the agreement. B is dis]>pssc3sed of Sultdnpur. She 
has no claim on the villages transferred to C. 

The first portion of this section refers only to transfers made with 
the intention of defeating the right, but the latter portion, taken with 
the illustration, shows that it extends to other cases. 


The following propositions seem to arise from the Act, 
and from the decisions : — 

1. A purchaser would be bound by a decree charging 
the property with the maintenance,^ except where the 
purchase had been made in execution of a decree, which 
bound the widow, or which enforced a claim, which under 
the Hindu law takes precedence of a claim to maintenance.^ 

“ When the maintenance has l)een expressly charged on the purchased 
l^roperty, it will be liable, although it be shown that there is property 
in the hands of the heirs sufiicieiit to meet the claim.” ^ 


2. A purchaser would be bound by an agreement for 
maintenance which satisfies the conditions required for a 
mortgage under the Transfer of Property Act,^ or which 
had been followed by possession. 

He would also, it is submitted, be bound by an agreement, which 
did not satisfy such conditions, but which was enforcible against the 
transferee, if he had notice of such agreement.^ 

3. When the maintenance is not charged on the property 
by a decree, or by an agreement equivalent to a mortgage, 
the purchaser is bound by the right to maintenance if the 
transfer be made with the intention of defeating the right, 
and he has notice of such intention.^ 


^ See Kuloda Prosad Chatterjee v. 
JagcsJiar Koer (1899), 27 Calc. 194; 
Lakshman liamchandraJoshiY, Satya~ 
hhamabai (1877), 2 Bora. 494, at 
p. 524. 

* Shamlal v. Banna (1882), 4 All. 
296, at p. 800. Such, perhaps, as a 
debt incurred before the creation of 
the charge by the person out of 
whose property the maintenance is 
payable. 


® ShamJal v. Banna (1882), 4 All. 
296, at p. 300. 

< IV. of 1882, ss. 58, 59, ante^ 
p. 88, note 1. 

® See postf p. 91. 

» Act IV. of 1882, s. 39, See 
Bnkshman Banichandra Joshi v, Sa- 
tyabhamahai (1877), 2 Bom. 494, at 
p. 524, This involves a fraudulent 
intention : Digamhari Debi v. Dhan 
Kumari (1906), 10 C. W. N. 1074. 
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4, When the maintenance is not so charged, and there 
is no such intention, or if there be such intention, the 
purchaser has no notice thereof, a bond fide ^ purchaser is 
not affected by the claim, whether he has notice thereof 
or not.^ 

In earlier cases it was held that a ho7)d fide purchaser without notice 
was not affected by the claim, but that a purchaser with notice of the 
claim 3 or, at any rate, with notice of the existence of a claim likely 
to be unjustly impaired by the proposed transaction,^ or, as it has been 
put in another case,^ a notice that the right cannot be satisfied without 
recourse to the property purchased, was subject to it. 

There is also authority that the widow must exhaust her remedies 
against the heir, or, at any rate, prove that there is no 'property of 
the deceased in the hands of the heir before recovering against the 
purchaser.® The inconvenience of this doctrine has been pointed out 
by the Bombay High Court.^ 

The Hindu law places on the same footing all the so-called charges 


* I.e. the property must be bought 
upon ft rational and honest opinion 
that the sale was one which could 
be effected without any furthei*ance of 
wrong : Lakshman liamchnndra Joshi 
V. Sfytyabhamahai 2 Bom. 494, 
at p. 5‘24. 

* Ram Kunwar v. Ram Dat (1900), 
22 All, 326 ; Bhartpur State v. Gopal 

(1901),24 All. 160. See Shamlal 
V. Banna (1882), 4 All. 296 ; SoorJ<t 
ICoerw Nath Buksh^ Singh (1884), 11 
Calc. 102. There are observations 
in Amrita Lai M liter v. Manlck Lai 
MulUck (1900), 27 Calc. 551, 4 C. W. 
N. 764, to the contrary effect, but 
that was a case of a transfer of an 
undivided share of the whole property, 
see posi, p. 297-301. 

* See Bhagobati Da si (^Srirnati') v. 
Jvanailal Mittet' (1872), 8 B. L. B, 
225; 17 W. R. C. R. 433, note. 
Adhiranee Narain Coomary v. Shona 
Malec Pat Mahadai (1876), 1 Calc. 
365, and cases there cited ; Rachawa 
V. Shivayogapa (1893), 18 Bom. 679 ; 
Lakshinan Ramchandra v. Sarasvatl^ 
bai (1875), 12 Bom. H, C. 69 ; Goluck 
Chunder Bose (Baboo') v. Ohilla Daye 


(Ranee) (1876), 25 W. R. C. R. 100 ; 
Hecra Lull v. Kousillah (Mussumat) 
(1867), 2 Agra, 42. (In the last case 
the transfer was in terms subject to 
a specified sum for the maintenance 
of the widow.) Any fact which 
would put the purchaser upon inquiry 
would amount to notice. Thus pos- 
session by the widow of the family 
dwelling-house or of other property 
may amount to notice. See Raina- 
nadan v. Rangarmnal (1888), 12 Mad. 
260, at p. 272 ; Imam v. Baknnma 
(1889), 12 Mad. 334. 

* Lnkshnxan Ramchandra Joshi v. 
Satyabhnmabai (1877), 2 Bom. 494, 
at p. 517. 

* Ramanadan v. Rangammal 
(1889), 12 Mad. 260, at p. 269. 

® Adhiranee Narain Coomary v. 
Shona Malee Fat Mahadai (1876), 1 
Calc. 365, at p. 377 ,* Ram Chnrnn 
Tewaree v. Josooda Koonwer (1867), 
2 Agra. 134; contra Gohick Chunder 
Bose (Baboo) v. Ohilla Daye (Ranee) 
(1876), 25 W. R. C. R. 100. 

^ Lakshman Ramchandra Joshi v, 
Satyahharnahai (1877), 2 Bom. 494 
at pp. 515, 520. 
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on the inheritance,^ as debts, ^ expenses .of initiation of sons,^ and 
marriage of daughters.^ It could scarcely be that a 6 o 7 ia^cf^l)urchaser, 
even with notice of the existence of a claim in respect of any one of 
these 80‘called charges, should bear the burden of their p)aymcnt.® In 
a case where the money had been raised by purchase for the purpose 
of paying any of these charges it would follow that the purchaser 
would be under no liability.® Would it be reasonable in any case, 
except where the transaction was intended to the knowledge of the 
purchaser to be a fraud upon the charge, to require a purchaser from 
an absolute owner to inquire as to the purposes for which the money 
was being raised ? Moreover, the texts give a charge on the inheritance 
to wives as to widows, but a wife cannot enforce her maintenance 
against a purchaser from her husband^ 

“If there is an ample estate out of which to provide for the widow, 
so that she may get lier claim fixed and secured, or if, knowing of the 
proposed sale, she docs not take any step to secure her own interest, 
no imputation of bad faith, or of abetting it, can be made against the 
purchaser of a portion of the joint pro2)erty. If the widow, on the 
other hand, is not accepting support from the coparcener in satisfaction 
of her claim; if she lives apart, and the estate is small and insufficient, 
it is the vendee’s duty before purchasing to inquire into the reason for 
the sale, and not by a clandestine transaction to prevent the widow 
from asserting her right against the intending vendor.”® 

I’ransfer A right of maiDtenance is not affected by a transfer 

pcuUmg suit, Juriag thg pendency of a suit for maintenance,'-* 

‘ Strange’s “ Hindu Law,” vol, i. assets of an estate into the hands of 
chap. viii. In Bhartpur State v. a bond fide purchaser. See Lakshnian 
(iopal Dei (1901), 24 All. IGO, at Jianichandra v. Sirasvatibai (1875), 
p. 163, the Court said, “In fact, a 12 Bom. H, C. 69, at p. 78, and cases 
widow’s right to receive maintenance there cited. 

is one of an indefinite (;haracter, See Lakshman Ramchandra Joshi 

which, unless made a charge when v. Satyabhaniabai (^1877) f 2 Bom. 

the property, by agreement or by at p. 499. 

decree of the Court, is only enforce- ^ See Lakshman Ramchandra v. 
able like any other liability in respect Sarasvatibai (1875), 12 Bom. H, 0. 
of which no charge exists.” 69, at p. 78. AntCf p. 83. 

* “ Mitakshara,” chap. ii. s. 11, ® Lakshman Ramchandra Joshi v. 

para. 24; “Vyavahara Mayukha,” Satyabhamabai (1877), 2 Bom. 494, 
chap, V. s. 4, paras. 12, 14, 16, 17, 19. at p. 517. 

3 “ Vyavahara Mayukha,” chap. iv. ® See Transfer of Property Act 
8. 4, paras. 38-40 ; “ Mitakshara,” (IV. of 1882), s. 52 ; Jogendra Chun^ 

chap. i. s. 7, paras. 3-6 ; Cole- dcr Ghose v. Ftdkumari Dassi (1899), 

brooke’s “ Digest,” bk.v.. paras, cxxiii., 27 Calc. 77 ; S. C. sub nomine Jogen^ 

exxv., cxxxii. dro Chunder Ohose y. GanendraNath 

^ Colebrooke’s “Digest,” bk. v. ^/Vear, 4 C. W. N. 254. See AmWta 
para. exxU , LmI Mitter v. Manick Lai MuUick 

*A creditor cannot follow tho (1900), 27 Calc. 551 ; 4 C. W. N. 764. 
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unless suph transfer be* effected for the purpose of paying 
off a debt, which has priority over the claim for main- 
tenance.^ Where the suit for maintenance does not seek 
to charge specific property, the doctrine of Us pendens does 
not apply.2 

An heir or coparcener,^ or devisee,'* or a purchaser with Possession of 
notice of her claim and possession, cannot oust a widow Sidow!'^ 
from property which is liable for her maintenance, without 
securing her maintenance. 

Tho possession would, it is submitted, be in this case evidence of an 
arrangement charging the property/’ 

A widow may enforce her right of maintenance against Right against 
the proceeds of the property in the hands of the heir.'^ 

A right to maintenance cannot be defeated by a gift® Gift or devise 
or devise of all the property, which is subject to the right.® ^ property . 

As to the allotment of a share to a mother or grand- 
mother in lieu of her maintenance in case of partition 
between her sons or grandsons, see post, pp. 330 et seq. 

A widow may, for the purpose of securing her main- Suit for 
tenance, sue to compel the persons in possession of tlie 
estate, out of which the maintenance is payable, to give 
security for the due payment of her maintenance, or to 
have it made a charge upon the estate, and may, in a 
proper case, obtain an injur.ction to restrain them from 
wasting or alienating the estate.^® If she does not wish Suit for 

arrears. 


^ Dose Thimmunna Bhutta v. 
Krishna Tantri (1906), 29 Mad. 
508. 

2 Maniht Granmni v. Ellappa 
Chctti(\m), 19 Mad. 271. 

® Yellawa v. Bhimangavda (1893), 
18 Bom. 452. 

* Bazetbai v. Sadu (1871), 8 Bom. 
H. C. A. C. J. 98. 

® Imam v, Balamma (1889), 12 
Mad. 334; Bachawa v. Shivayognppa 
(1893), 18 Bom. 679. 

® Ante, p. 88. 

’ See Venkatammal v. Andyappa 
( 1882), 6 Mad. 130, at p, 135; Bam 


Chnnm Tewaree v. Jasooda Koomoer 
(1867), 2 Agra, 134 ; Lnkshmmi Bnni^ 
chandra Joshi Satyabhamabat 

(1877), 2 Bom. 494, at p. 519. 

« Act IV, of 1882, 8. 39. . 

® Becha v. Mothima (1900), 23 All. 
86. Sec ante, p. 83. 

Bamanadan v. Bangammal 
(1889), 12 Mad. 260, at pp. 267, 
268 ; Mahalakshmamma Gam {Sri 
Mnniyani) v. Yenkataratnamma Gam 
{Sri Maniyam) (1882), 6 Mad. 83. 
See Brinda Chowdhrain v. Badhika 
Choti;dh?'ain {1885), 11 Calc. 492, at 
p. 494. 



94 


SUIT. 


[chap. II. 


for such charge, she may sue fm* maintenance already 
due,^ or for a declaration that it is payable, or she may 
combine a claim for arrears with a prayer for a charge or 
for security. 

A decree for arrears is not of right, but is in the discretion of the 
Court.2 Where the person claiming maintenance has been supported, 
without liaving incurred any expense or liability, the Court might well 
exercise its discretion by refusing to grant arrears. 

Small Cause A suit relating to maintenance cannot be brought in a Provincial 
Court. Small Cause Court.^ A suit for maintenance payable out of immovable 

property cannot be brought in a Presidency Small Cause Court,'* but 
a suit on a bond or other personal contract for maintenance can be 
brought in sucli court.^ 

The Court should discourage a multiplicity of suits for the mainte- 
iiiaiutenance. nance of one ])erson, and should, if possible, where necessary, make a 
decree for future maintenance.® 

The widow is not entitled to sue for possession of the property." 

A wife, who is entitled to separate maintenance, has 
apparently similar remedies. 

FuforcomeDt When maintenance is fixed by an agreement, which is 
of agreement, eq^iy^l^nt to a mortgage, it may be enforced by a suit 
under the Transfer of Property Act.® 

Parties to suit. The widow is entitled to sue all or any of the heirs in 
possession of property subject to her maintenance.® 

When the right of maintenance has been made a charge by agreement 

‘ Pirthce Simjh {Raja) v. Rajkooer < Act. XV. of 1882,8. 19 (9). 

(Rani) (1878), I. A. Sup. Vol. ^ Pokala v. Murugappa (1888), 

203; 12 B. L. R. 238; 20 W. K. 10 Mad. lU. 

C. R. 21 ; Vt'ukopadhyu v. Kajxui See Lahhman Ranichandra Joshi 

Jlengusu (1864), 2 Mad. H. C. 36; v. Sntgahhamabai (lS77)j 2 Bom. 494y 

Sakwarbai v. Bhavanjee Raje (1864), at pp. 497, 498 ; Vishnu Shambhog v. 

1 Bom. H. C. 194; Narkidabai v. Manjanma (1884), 9 Bom. 108, at 
Mahadco Narayan (1880), 5 Bom. p. 110. 

99. See Bhartpur State v. Gopal ' Oomrao Singh v,' Man Konveer 
Dei (1901), 24 All. 160, at p. 163. (ifnsie.) (1867), 2 Agra, 136. As to 

* Jiaghubans Kuntoar v. Bhagwant her right to remain in possession, 

Knnwar (1899), 21 All. 183. See see ante, p. 93. 
cases, posi, note 3. * IV. of 1882, ss. 58, 88, 100. 

^ Act IX. of 1887, Sch. II. art. 38. “ Ramchandra Dikshit v. Savitribah 

Amriiomoye Dasiav, Bhoginith Chun- (1867), 4 Bom, H. C. A. C. 73, as 

dra (\SS7), lb Cstl. \\4 \ Bh(igx7ant7'ao explained in Nistarini Dasi (S. J/.) 

V. (Janpatrao (1891), 16 Bom.* 267 ; v. Makhanlal Datt (1872), 9 B. L. R. 

Saminatha Ayyan v. Mangalatharnmal 11, at p. 27; 17 W. R. 0, R. 4. 
(1896), 20 Mad. 29, 
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or decree the claimant may recover the amount from any person holding 
any portioif of the property liable.^ The person paying it would have 
a right of contribution against other persons liable therefore.^ 

The right to sue for maintcaanco commences when when right to 
there has been a wrongful withholding of j^ayment of the meiiclT' 
proper amount. 

This withholding may be proved otherwise than by a claim and 
refusal.^ Part non-payment is jiriind fack evidence of such with- 
holding.* 

The omission to claim maintenance apart from the effect of the law 
of liability will not prejudice the claimant when lie is obliged from his 
wants or exigencies to demand it.® 

A suit for arrears of maintenance must be brought Limitation of 
within twelve years from the time when the arrears are of malnten-^*^ 
payable.® 

Thus past maintenance for twelve years, ^ and no more, can be 
recovered by suit. 

The right to maintenance is one accruing from time to time according 
to the wants and exigencies of the person entitled to be maintained.^ 

A suit for a declaration of a right to maintenance must Limitation of 
be brought within twelve years from the time when the declaration, 
right is denied.^ 


^ Ramchandra Dikshit v. Savitribai 
(1867), 4 Bom. H. C. A. C. 73, ex« 
plained in Zahshman Ramchandra v. 
Sarasoatibai (1875), 12 Bom. H. C. 
69, at p. 73, and in Nistarini Dasi 
(S, M.) V. Makhanlal Dutt (1872), 9 
B. L. R. 11, at p. 27; 17 W. R. C. 
K. 4. 

^ Ramchandra Dikshit v. Savitribai 
(1867), 4 Bom. H. C. A. C. 73. 

* Mallikarjuna Prasada Naidu v. 
Durga Prasada Naidu (1894), 17 
Mad. 362 ; Seshamma v. Subbarayadu 
(1893), 18 Mad. 403; Moiilal Pran- 
nfdh V. ATcwAi (.Bat) (1892), 17 Bom. 
45. See Narayanrao Ramckandi'a 
Pant V. Ramabai {IB79X 6 I. A. 114, 
at p. 119 ; 3 Bom. 415, at p. 421. 

* Tarlagadda Mallikarjuna Prasa- 
da Nayadu (fiaja) v. Tarlagadda 


Durga Prasada Nayudu{Raja) (1900), 
27 I. A. 151 ; 24 Mad. 147 ; 5 C. W. 
N. 74. 

^ Siddessury Dossee v. Janardan 
SarJtar (1902), 29 Calc. 557, at p. 
572 ; 6 C. W. N. 530, at p. 545. 
See, however, Abbaku v. Ammu Shet- 
tati(mS), 4 Mad. H. C. 137. 

« Act XV. of 1877, Sch. II., art. 
128. 

’ See Subbraniania Mudaliar v. 
Kaliani Ammal (1873), 7 Mad. H. C. 
226 ; Venkopadhyaya v. Kavari 
ffengusu (1864), 2 Mad. H. C. 36. 

* Narayanrao Ramchandra Pant v. 
Ramabai (1879), 6 I. A. 114, at p. 
118; 3 Bom. 415, atp. 420; 6 C. L. 
R. 162, at p. 166. 

• Act XV, of 1877, Sch. IL, arts. 
129, 132. 
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Apparently when the right has been diunied, and twelve years has 
elapsed from such denial, the right to maintenance is barred*.' 

Where the parties do not agree, it is for the Court to 
fix the rate of maintenance payable in future,^ and it may, 
by its decree, award arrears of maintenance.^ 

As to the principles upon which maintenance should be fixed, see 
mite, p. 86. 

The Judicial Committee will not interfere with the exercise of the 
discretion by the Courts in India in fixing maintenance, except where 
strong grounds exist.*' 

The proper course for a Court in ordering maintenance is to make it 
a charge upon specific property,^ or to set apart a sum of money 
sufficient to yield the required allowance, and, it necessary, sell a part 
of the estate for that purpose.® In some cases the Court might bo 
satisfied with security given by the reversioners. 

The allowance fixed by the Court for maintenance should cover 
all necessary expenses for maintenance and liouse rent.'^ 

It is better to fix an annual sum, and not a share of the income of 
the estate.^ 

It has also been held that “in decrees where maintenance is awarded, 


'■ Chhmjanlal V. Jhipubhoi (1880), 
5 Bom. 08. Soe Jiviv. 7?aw;7 (1879), 
8 Worn. 207. 

Nnbo Gopal Roy v. Amrit Moyec 
J>os^ec (Sreeuiutty) (1875), 24 W. U. 
C. li. 428; Bhccloo {Mussutnmaut) Y. 
Phool Chuml (1824), 3 Ben. Sel. K. 
223 (new edition, 298); Kistarini 
Last ( 5 '. M.) V. M'thhanlal Lutt 
(1872), 9 B. L. R. 11, at p. 28. 

^ Pirthee Singh (Rapih) v. Raj 
A'ower (Ranee) (1873), I. A. Sup, 
Vol. 203, at p. 211 ; 12 B. L. R. 238, 
at p. 248 ; 20 W. 11. C. R. 21, at p. 
23 ; Venliopadhyaya v. Kavari Hengusu 
(1804), 2 Mad. H. C. 36 ; Subbramania 
Mudaliar v. Kaliani Animal (1873), 
7 Mad. H. C. 226 ; Mandodari Lebi 
V. Joynarayan Pakrasi (1833), Sir- 
car’s “Vyavastha Darpana, p. 381 ; 
Montriou's “Cases of Hindu Law,” 
pp. 408-412. See ante, p. 94. 

* Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 447; IB. L. R. P. C. 


1, at p. 20 ; 10 W. R. P. C. 17, at p. 
25; Nittokissoeec Dossee (Sreemutty) 
V. Jogendro Kanth Mullick (1878), 5 
I. A. 55, at p. 56; Kachi Kaliyana 
Rengappa Kalakka Thola Udayar v. 
Kachi Ytim Rengappa Kalakka Thola 
Udayar (1905)’ 32 I. A. 261; 28 
Mad. 508; 10 C. W. N. 95. 

Mausha Devi v. Jiwan Mai (1884), 
6 All. 617, at p. 621 ; Mahalak- 
shmamma Oaru (Sri Maniyam) v. 
Venkataratnam7naGavu(8riManiyam) 
(1882), 6 Mad. 83. See Vi'andavan- 
das Ranidas v. Yamunabai (1875), 12 
Bom. H. C. 229. 

• See Mundoodaree Ddbce (Sree 
Moottee) v. Joynarain Puckrasee 
(1801), F. Macn. Cons. 60 ; Seeb 
Chunder Bose v. Gooroopersaud Bose, 
F. Macn. Cons. 63. 

^ Mansha Levi v. Jiivan Mai ( 1 884), 
6 All. 617, at p. 620. 

® Jhunna v. Ramsarup (1880), 2 
All. 777. 
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Courts should insert words which would enable them on application to 
set aside or*modify their orders as circumstances might require.” ^ Such 
a course would, it is submitted, invite frequent litigation. 

The amount of maintenance fixed by a decree may be Alteration of 
altered by a decree in a subsequent suit, where the cir- 
cumstances render an alteration necessary. 

Such modification cannot be made in a proceeding in 
execution of a decree, unless the terms of the decree are 
such as to permit of such modification.^ 

Maintenance may be cancelled if the wife or widow has become 
unchaste,^ or where, in the case of a wife, the circumstances have so 
changed that she should be called upon to return to her husband’s 
house. The rate of maintenance may be diminished when there has been 
such a change in the circumstances of the wife or widow, or of the 
husband, or person liable for the maintenance,^ such change not 
arising from any fault of his own.® Except where provision is made 
in the decree for that purpose, an order for maintenance cannot be 
cancelled or diminished in proceedings in execution.® 

The rate may be increased if the cost of food has become greater or 
the profits of the estate of the husband have materially increased.^ 

Where the circumstances have changed, the Court can alter the 
amount of maintenance fixed by an arrangement.® 

Where the alteration in circumstances had arisen from “ the act of 


' Oopikabai v. Dattatraya (1900), 
24 Bora. 38G, at p. 389. 

* Jiamnalsangji Bhagwatsanaji 
(^Maharana S/iri) v. Kundankuwur 
(Bai Shri) (1902), 26 Bom. 707. 
See GopUuibai \ * Dattatraya 24 

Bom. 386 ; Bamkallce Kocr v. Court of 
Wards (1872), 18 W. R. C. R. 474. 

® Kandasami Pillai v. Murugaminal 
(1895), 19 Mad. 6 ; Vishnu Sharnbhog 
V. Manjamma (1884), 9 Bom. 108, at 
p. 110. See antCf p. 81. 

4 Nuho Qopal Roy v. Amrit Moyee 
Dossee (jSreemutty') (1875), 24 W. R. 
C. R. 428 ; Gopikahai v. Dattatraya 
(1900), 24 Bora. 380 ; Veiikanna v. 
Aitamma (1889), 12 Mad. 183; Vi- 
jaya v, Sripathi (1884), 8 Mad. 94 ; 
Sidlingapa v. Sidam (1878), 2 Bora. 
624, at p. 630 ; Ruka Bai v, Ganda 
Bai (1878), 1 All. 594. 

H.L. 


® In Ramhdlcc Koer v. Court of 
Wards (1872), 18 W. R. C. R. 474, 
it was held that the proper course is 
to apply for a review of judgment, 
but it is submitted that the pro- 
visions of the Civil Procedure Code, 
1908, 8. 114; Sched. I. order xlvi. 
rule 1 (Act XIV. of 1882, s. 623), do 
not permit such application. 

® Ranmalsangji Bhagwatsangji 
{Maharana Shri) v. Kundankuuur 
{Bai Shri) (1902), 26 Bom. 307. 

^ Bangaru Ammal v. Vijayauiachi 
Reddiar (1899), 22 Mad. 175; Sree- 
7'am Bhuttacharjee v. Puddomokhee 
Dehia (1868), 9 W. R. C. R. 152 ; 
Sidlingapa v. Sidam (1878), 2 Bom. 
624, at p. 630, 

* Rajender Nath Roy v. Putto Soon- 
dery Dassee {S. if. Ranee) (18W), 5 
C. L. R. 18. 

H 
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God,” and not from the fault of the owner, maintenance chargeable on 
an estate by a will can apparently be reduced.^ 

Where a decree directs the payment of future main- 
tenance from time to time, it can be enforced by execution,^ 
and for the purposes of limitation the decree is as to each 
year’s annuity to bo regarded as speaking on the day upon 
which from that year it became operative.’^ 

A decree which merely declares a right of maintenance is not capable 
of execution.'^ 

A decree declaring a right of maintenance out of property which had 
been transferred, cannot be executed personally ugainst the transferees 
after the pro])erty had passed from them.^* 

A Hindu wife can also recover maintenance from her 
liusband under the provisions of Chap. XXXVI. of the 
Criminal Procedure Code.® The magistrate’s order does 
not interfere with the jurisdiction of a Civil Court.*^ 


* Seo Orecs Chund Jioy {Mahara- 
jah) V. Snmbhoo Chund Hoy (1835), 5 
W. R. P. C. 98. 

* Ashutosh Banerjec v. Lukhimoni 
Dehya (1891), 19 Calc. 139. 

* Lakshmibai Bapnji Oka v. Mad- 
havrav Bapuji OArt(1887), 12 Bom. 65. 

* Venkanna v, Aritamma (1889), 
12 Mad. 183. 


^ Dharam Chand v. Janki (1883), 
5 All. 389. 

Act V. of 1898. 

^ Dcraje Malinga Naika v. Marati 
Kaveri (1907), 30 Mad. 400. A suit 
will not lie to restrain such pro- 
ceedings. Ibid. 



CHAPTER III. 

KELATIONSHIP OF PARENT AND CHILD, AND ADOPTION. 

The only children now recognized by the general Hindu wiiat are 
law as legitimate, are those who are born during the exist- children!^ 
ence of a lawful marriage between their parents,^ and also 
sons who have been adopted according to the dattaka form.^ 

“ The legal presumption in favour of a child born in his father’s presumption 
house of a mother lodged and apparently treated as a wife, treated as as to legiti- 
a legitimate child by his father, and whose legitimacy is disputed after 
the father’s death, is one safe and proper to be made, and the opposing 
case should be put to strict proof.” ^ 

Children born out of wedlock, although illegitimate, niegitimato 
have rights of maintenance,^ and, if they are not members 
of one of the three regenerate classes, then the illegitimate 
sons possess rights of inheritance. 

In the country subject to the Mithila school of law, a 
son may be adopted according to the Kritima form.^ 

There is nothing to prevent a Hindu from adopting a Paloka putra. 

* Pedda Amani v. Zemindar of mate those who are begotten in wed- 
Marnngapw'i 1 I. A. 282, at lock, see Manu,” chap, x. para. 166. 

pp. 292, 293; 14 B. L. R. 115, at See Mitakshara," chap. i. s. 11, 

pp. 122, 123. See Act I. of 1872, s. para. 2; “ Vyavahara Mayukha,” 

112, which under the guise of a rule chap. iv. s. 9, para. 41. Cole- 

of evidence has practically the effect brooke’s “Digest,” vol. iii. p. 160. 

of declaring the law. Tirlok Nath * Rungama v. Atchavia (1846), 4 
Shnkul V. Lachmin Kunwari (^Musam- M, I. A. 1, at p. 96; 7 W. R. P. C. 

riiat) (1903), 30 I. A. 152,* 25 All. 57, at p. 59; Thukoo Race Bhide y. 

403 ; 7 C. W. N. 617 ; Narendra Runia Baee Bhide (1824), 2 Borr. 

Nath Pahari v. Ram Gohind Pahari 446, at p. 456. 

(1901), 29 I. A. 17; 29 Calc. Ill; ® Ramamani Ammal v. Kulanihai 
6 C. W. N. 146. Sir G. D. Ban- Natchear (1871), 14 M. I. A. 346, at 

erjee (“ Law of Marriage,” 2nd ed., pp. 365, 367 ; 17 W. R. C. R. 1, at p. 7. 

pp. 155, 156) contends that the * Posty p, 213. 

Hindu law only recognizes as legiti- * Posty pp. 159-161. 
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Sons recog- 
nized in 
ancient times. 


son, or even a daughter, in the sense that a son can be 
adopted by an Englishman, i,e, by treating him as a son, and 
giving or devising property to him, but in that case no 
rights of inheritance, or of performing religious ceremonies 
are created by the so-called adoption. The relationship 
is purely contractual, and is determinable at the option of 
either of the contracting parties. A son so taken is called 
a jmlaka putra} 

In ancient times the Hindu law recognized the following descriptions 
of sons 2 as legitimate sons, viz. : — 

1. Aurasaf or Icgitini.atc son by a wife. 

2. Kshetraja, or son born of a wife duly appointed to raise issue for 
a husband on failure of any begotten by bim.’'^ This was the son 
begotten under the practice of niyogay^ by which a relative was 
appointed to raise up issue by the wife of a childless husband, or one 
deceased without leaving children.^ 

3. Tuifika puirciy or son of appointed daughter.® In ancient times 
a man could appoint his daughter to raise up issue to him. 

4. Kanina y or son of an unmarried woman. 

5. Qudhajdy or secretly born son of an adulterous wife. 

0. Paunarhhamty or son of a twice married woman. This included 
not only the son of a woman who had gone through the ceremony of 
marriage, but also the son of a woman who had connection with a man. 

7. Sahodhay or son of a pregnant bride, 

8. Nishaddy'^ or son of a member of one of the regenerate castes by a 
Sudra woman.® 


' See Sihnadhub Boss v. Bishumher 
Boss (1869), 13 M. I. A. 8.5; 3 B. L. 
R. P. C. 27 ; 12 W. R. P. C. 29; 
Kalce Chunder Chowdlinj v. Shceb 
Chundtr (1865), 2 W. R. C. R. 281 ; 
Bhimana Gada v. TdijappaJiy Mad. 
Dec. of 1861, p. 124; 1 Norton, L. C. 
83 ; Steele, 184. The equivalent ex- 
pression in Southern India is ap- 
parently nianasiipiitray see Abhachari 
V. Bdimchcndrayya (1863), 1 Mad, 
H . C. 393, or abyyamana putnun (sou 
of affection). 

The order in which the several 
kinds of sons are placed by various 
authors varies, but necessarily all 
concur in giving preference to the 
cturasa son. 

® Wilson’s Glossary,” p. 298. 

* Lit. appointment, a delegated 


duty or office, Wilson’s “Glossary,” 
p. 380. 

* Wilson’s “Olos.sary,” p. 380. 
This class of son apparently existed 
in certain places, such as Orissa, by 
virtue of a local custom. Banerjee’s 
“ Law of Marriage,” 2nd ed., p. 171 ; 
note to Sutputtce (Mussummaui') v. 
Indranund Jha (1816), 2 Ben. Sel. 
R. 173 (2nd ed., 221); Macnaghten’s 
“Hindu Law,” vol, i. p. 102. This 
custom seems to be now obsolete, see 
Sarbadikhari’s “ Hindu Law of In- 
heritance,” p. 628. 

® See Nuvsingh Ndrain v. Bhutiun 
Lolly W. R. 1864, p. 194. 

^ Lit. outcjist. 

* Saudra is the son of a twice-* 
born by a Sudra wife : the names 
Kishada and Parasava a;’e applied to 
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9. Datiaka^ or son given in adoption. 

10. Kritimay or son made, i.e, whore a man without parents accepts 
a proposal that he should be taken in adoption. 

11. Kritaka, or son bought.^ 

12. Apaviddha, or son forsaken by Iiis j^arents, and taken in 
adoption. 

13. Svayandattakay 01 mi\ self-given. The only dilTerenco between 
this son and the Kritima son seems to be that in the former case tho 
offer comes iroin the adoptee, and in the latter case it comes from the 
adopter. 

Of these the only sons that are now recognized by Hindu law arc 
tlie Aurasa son, and the Daitaka son. Acconling to tho Mithila 
school a Kritima son can be taken in adoption.^ Adoption in this 
form is based upon recent works, and is not referable to the ancient 
practice of taking Kritima sons. 


Adoption according to the Dattaka Form. 

An adopted sou is a person capable of being adopted,^ Definition of 
wlio is given by a person competent to give,^ to a person 
competent to receive in adoption,® and who has been so 
given and received in the way prescribed by Hindu law.*^ 

The adoption of a son is a matter of religious obligation to a childless Necessity for 
Hindu, who has no prospect of procreating male issue,® although it adoption, 
may generally happen that adoptions originate “ in the ordinary human 
desire for perpetuation of family properties and naines.’^ It is said 
that originally tho motives for adoption were secular, and that 
subsequently religious and secular motives were mixed.^^ 


such sons of a Kshatriya and a Brah- 
mana respectively; by some to the 
latter.** Sircar’s “ Law of Adoption,” 
p. 23. 

^ See Yachcreddy Chinm liassava* 
pa V. Yachereddy Qowdapa (1835), 5 
W. R. P. C. 114. 

‘ Post, p. 159. 

^ Posty p. 159. 

* Posty pp. 138-149. 

= Post, pp. 134-138. 

® Post, pp. 103 et seq. 

' Posty pp. 150-156. 

* See Sootroogun Sutputty v. <&- 
bitra Dye (1834), 2 Knapp, 287 ; 
5 W. R. P. C. 109 ; Pajendro 
Narain Lahoree v. JSaroda Soon- 
duree Dabee (1871), 15 W. R. C. R. 


548; Sarodasoondery Dossee {S. Jf.) 
V. Tincowry Nundy (1863), 1 Hyde, 
223, at p. 249 ; Huvadhun Moohurjia 
V. Muthoranath Mookurjia (1849), 4 
M. I. A. 414, at pp. 425, 426 ; 7 W. 
R. P. C. 71; Raghunada {Sri) v. 
Brozo Kishoro {Sri) (1876), 3 I. A. 
154, at p. 177 ; 25 W. R. C. R. 291, 
at p. 295. 

® See Gundingaswami {S?'i Balusu) 
V. liamalakshmamnia {Sri Balusu), 
Badhn Mohuti v. Hardai Bibi (1899), 
26 I. A. 113, at p. 135; 22 Mad. 
398, at p. 414; 21 All. 460, at p. 
477 ; 3 C. W. N. 427, at p. 442. 

See Sircar’s ” Law of Adoption,’* 
pp. 25, 42, 113, 142, 143. 
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As to the origin of the practice of adoption, see Sircar Js “ Law of 
Adoption,’* Lectures L, II. Arundadi Ammal v. Ku 2 )pammal (1807), 
3 Mad. H. 0. 283, at p. 284. 

Jains. Jains are governed in matters of adoption by the ordinary rules of 

Hindu lawJ The Dattaka son is the only adopted son recognized by 
thera,2 but as they do not accept the Hindu doctrine as to the spiritual 
efficacy of sons, they are influenced only by secular considerations in 
adopting.^ 


Motive for The motive for the adoption does not affect its validity 

adoption. 

The fact that an adoption is made for the puipose of defeating an 
alienation will not affect its validity.^ 

As to the motives of a widow for an adoption, sec iwst, p. 119. 


Cnfitom pro- 
hibiting 
adoption. 


A family,^ or caste, custom prohibiting adoption is 
valid. 

The burden of proving such custom lies on Uic jxjrson alleging its 
existence.^ 


Agreement An agreement not to adopt would not apparently in- 
not to adopt, adoption made in breach of it, but so far as 

property the subject of such agreement is concerned, it 
might bind the parties to it. It would not, under any 
circumstances, bind any one except the actual parties 
to it.^ 


* Aniam V. Mahadgauda (1896), 
22 Bom. 416, at p. 418 ; Bh<t<ji:andas 
Tejmil V. Jiajnial (1873), 10 Bom. 
H. C. 241. 

2 See lAikhmi Chand v. Gxito JJai 
(1886), 8 All. 319, at p. 321. 

^ See lihagvandas Tcjiml v, Rajnial 
(1873), 10 Bom. H. C. 241, at p. 
263. 

* See Jiainbhat v. lAtkshman Chin^ 
tmnan Maxjidag (1881), 5 Bom. 630, 
at p. 635. 

* Ibid. See Lakshnana Rau v. 
Lakshnii Ammal (1881), 4 Mad, 160, 
at p. 165. 

® Fauindra Deb Raikat v. Rajeswar 
Das (1885), 12 I. A. 72; 11 Calc. 
463 ; Bisluiath Singh (Rajah) v. Ram 
Churn Mtijmoadary Ben. S. D. A. 
1850, p. 20. 

’ See Vandravan Jekisan (Patel) v. 
Manilal Chunilal (Patel) (1891), 16 


Bom. 470; Verahhai Ajnbhai v. Jli- 
rc/6a(^a0(1903), 30 I. A. 234; 27 
Bom. 492; 7 C. W. N. 716. 

* Verahhai Ajuhhaiy. Iliixiba (Rai) 
(1903), 30 I. A. 234; 27 Bom. 492; 
7 C. W. N. 716. 

® Surya Rao Bahadur (Sri Raja 
Rao Venkata Mahapati) v, Gangad- 
hara Rama Rao Bahadur (Sri Raja 
Rao Venkata Mahapati) (1886), 13 
I. A. 97; 9 Mad. 499. Although 
this case was governed by the Mitak- 
shara law, and under that law the 
son of one of the parties had acquired 
a right to the property by birth, the 
reason given for the decision that 
the effect of the terms of the arrange- 
ment would be to alter the law of 
descent would apply equally to a 
case governed by the Bengal school. 
See also Rajender Dutt v. Sham 
Chund Mitter (1880), 6 Calc. 106. 
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So far as self-acquired jJl^operty is concerned, or in cases to which 

0 Bengal school of Jaw is applicable, a father might by a valid gift 
over, in case of a contemplated adoption by his son, jnit pressure upon 
such son to prevent or control his adopting, but the adoption would 
not be invalidated thereby.^ 

The fact that an adoption was made in breach of an agreement to Breach of 
adopt another boy, which was not carried out, does not render the agreement, 
adoption invalid.^ 

A girl cannot be given or taken in adoption.^ Adoption of 

^ Among the Nambudri Brahmins on the west coast of India, tlicre is NambudriB. 
in force a practice of giving a daughter in what is called sarvasvad- 
hanam marriage, in order that the son born of her sboukl be affiliated 
as the son of the father giving her.^ He does not inhezit in the family 
of his father so long as other sons exist.^ 

As to the adoption of daughters by dancing-girls, see post, j). 165. 


Who may take in Adoption. 

A male Hindu who has not a legitimate ^ or validly who may 
adopted ® son, son s son, or son’s son’s son in existence 

» See Hurrosoond^nj {Rame) v. « Joy Chundro Rme v. Dkyrub 
Kistonauth Roy {Cowar) (1841), Ben. S. D. A. 1849, p. 

R<ingo Rahiji v. Mudiyeppa 
&diumedoo Runya Reddy v. (1898), 23 Bom. 296, at p. 303 ; 

Achunmal (1808), 2 Strange H. L. Venkappa Rapu v. Jivaji Krishna 

(1900), 25 Bom. 306, at p. 311; 

» Qangabai v. Anant (1888), 13 “ Dattaka Mimansa,” s. 1, para. 

Bom. Q90', Kursingh Karainr.Bhut^ 13; “Dattaka Chandrika,*’ a 1 
tun Loll, W. R. 1864, p. 194, com- para. 6. 

Dienting (at p. 196) on Nowab Rai ’ An invalid adoption cannot 
y. Bugawuttee Aoowar {lS3b), Q Bea. influence the validity of a Buhse- 

Sei. R. 5 (2nd ed. p. 4); “Vyava- quent adoption, which would other- 

hara Mayukha," chap. iv. s. 5, para. wise be legal, G. 0. Sircar’s “Law of 

1 ; vv. Macnaghten’s “ Hindu Law,” Adoption,” 189. 

vol.i. p.l02; Colebrooke’s“ Digest,” « Rungania v. Atcha.m (1846), 4 
vol. lii. p. 493 . Nanda Pandita M. J. A. 1, at p. 102 ; 7 W. R. P. C. 

(“ Dattaka Miraansa,” s. 7, paras. 1 , 57, at p. 61 ; Ramaba%\. ' Raya 

16, 17, 18-39) argues that daugh- (1896), 22 Bom. 482; Gopee Rail v. 

ters can be alTiiiated, but, as pointed Chundrmlee Buhoojee {Mussamat 

out in Sircar’s “ Law of Adoption,” Srev) (1872), I. A. Sup. voL 131 ; 

pp. 144, 145, his views have not 11 B. L. R. 391 ; 19 W, R. C R. 12* 

been accepted by Hindus. Mohesh Nat'aia . Moonshi v. Taruck 

See Vasud^an v. Secretary of Rath Moitra (1892), 20 I. A. 30 ; 20 
1 Calc. 487 ; Sudanund Mohaputturx, 

lionomallce (1863), Marsh, 317; 2 
Auniaran v. Narayanan (1886), Hay, 205. 

9 Mad. 260. v » 
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and capable of inheriting, may talke a son in adoption, 
unless he be mentally incapable of understanding the 
nature of the act.^ 

The existence of any other descendant is not a bar to an adoption.^ 

Pregnancy of It is immaterial whether the adoptive father be hopeless 
of issue or not. The pregnancy of his wife does not, 
whether he be, or be not, ignorant of it, prevent a Hindu 
from adopting,^ and the adoption is not invalidated by the 
child of which the wife of the adopter is pregnant at the 
time of the adoption turning out to be a male."* 

Incapacity of If the son be permanently incapable of performing 
religious rites by reason of congenital blindness, deafness, 
dumbness, impotency, lameness, virulent leprosy, insanity, 
idiocy, or from any other reason, which involves an in- 
capacity to inherit,^ he may be treated for this purpose as 
non-existent.^ 

Where son has There is authority that when a son absolutely renounces 
worW?y affairs, the world and all property, and enters a religious order, 
as by becoming a sannyasiy ascetic, or fakir ^ his existence 
is not an impediment to an adoption by his father.'^ 

It has been suggested ® that this question may be affected by Act 
XXI. of 1860 , but it is submitted that there is not in this case a 
question of a “ forfeiture of rights or property,” or impairing or affecting 
any right of inheritance “ by reason of his renouncing, or having been 


' Strange’s “ Hindu Law,” vol. i. 
p. 78; W. Macnaghten’s “Hindu 
Law,” vol. ii. p. 200; “ Dattaka 
Mimansa,” s. 1, paras. 13, 14 ; “ Dat- 
taka Chandrika,” s. 1, para. 6 ; Cole- 
brooke’s “ Digest,” vol. iii. pp. 295 
et seq. 

* W. Macnaghten’s “ Hindu Law,” 
vol. i. p. 66, note. 

^ Nagahhushanmn v. Seshatiwiagaru 
(1881), 3 Mad. 180 ; Daulut Bam v. 
Ac//rt Xa/(1907), 29 All. 310. 

^ Hanmant Banichandra v. Bhima* 
chanja (1887), 12 Bom. 105. As to 
the effect of the birth of a son after 
an adoption, see posf, p. 189. 

* Pasty pp. 235, 236. 

® Strange’s ‘‘Hindu Law,” vol. i. 


p. 77; Sircar’s “Law of Adoption,” 
p. 19G; Sutherland’s “Synopsis,” p. 
212 ; W. Macnagh ten’s “ Hindu Law,” 
vol. i. p. 66, note ; Rattigan on 
Adoption, p. 10. 

^ Punjab Records, 1875, p. 144. 
This does not apply to modern Byra- 
gees who are not ascetics. Teeluk 
Chunder v. Skama Churn Prokush 
(1864), 1 W. R. C. R. 209 ; Jagan- 
nath Pal v. Bidganund (1868), 1 B. 
L. R. A. C. 114;' lOW.R.C.R. 172; 
Khoodecram Chatterjee v. Bookhirwe 
Boistdbee (1871), 15 W. R. C. R. 
197. 

* Sircar’s “Law of Adoption, p. 
196. 
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excluded from the commuttiou of any religion, or being deprived of 
caste.” 

Where a son, natural or adopted, became an outcast, Loss of caste, 
or renounces the Hindu religion, the Hindu law^ per- 
mitted an adoption, but the effect of Act XXL of 1850 
is to prevent the natural or previously adopted son from 
being ousted from any of his legal rights.^ 

When the question as to tlie validity of such an adoption shall arise, 
it may he that “ the Courts would refuse to recognize an adoption 
which could confer no civil rights.” ^ Except in the case of an after- 
born son, to which different considerations ajiply, the co-existence of a 
natural son possessing civil rights as such, and an adopted son, does not 
seem to be in accordance with Hindu law as laid down by the Courts. 

The difficulty in adjusting the respective rights would lead to great 
inconvenience, but, on the other band, it seems hard iiixin a father that 
lie should be unable to regain the religious benefits, which arc lost to 
him by the conversion, or degradation of his son. 

Mr. Mayne^ says ‘‘ that the question might become of importance on 
the death of the natural son without issue,” but the subsequent death 
of the sou would not render the adoption valid.^ 

It is submitted that where a son has disappeared, and Missing son. 
has not been heard of for many years, an adoption, if 
made, is not valid unless, at the time when the adoption 
is in question, it be proved that such son was dead at the 
date of the adoption.^ 

‘ Sutherland’s “Synopsis” (Stokes’ Although ss. 107 and 108 of the Indian 
edition), p. 664; W. Macnaghten's Evidence Act (I. of 1872) fix rules as 
“ Hindu Law,” vol. ii. p. 200, note ; to the presumption of death at the 

Steele 42, 181; Strange’s “Hindu time of dispute, there is no presurap- 

Law,” vol. i. p. 77. tion as to the time of death, Dharup 

® As, for instance, where he is a Nath v. Gohind Saran (1886), 8 All. 
coparcener in a joint family governed 614, at p. 620. As to the rules of 

by the Mitakshara law. Also he Hindu law with regard to the pre- 

would not lose a right to succeed to sumption of death, see Janmajay 
collaterals, even if his father had Mazumdar v. Keshab Lai Ohose 

disinherited him. (1868), 2 B. L. R. A. C. 134; Ouru 

® See Mayne’s “Hindu Law,” 7th -Das Nag v. Matilal Nag (1870), 6 

ed., p. 137. See Sircar’s “Law of B. L. R. App. 16; 14 W. R. C. R. 

Adoption,” p. 197. 468 ; ranimhar liai v. Bisheshar 

* “Hindu Law,” 7th ed.,p. 137. Singh (1875), 1 All. 53; Dharup 

® Posty p. 106. Nath v. Gobind Saran (1886), 8 All. 

® See Kango Balaji v. Mudiyeppa 614; and Sircar’s “Law of Adop- 

(1898), 23 Bom. 296, at p. 303. tion,” pp. 194, 195. 
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Death of 80 D. An adoption, which is invalid* on account jof there 

being a living son, is not rendered valid by the death of 
that son.^ 

Consent of son. It has not been decided whether the assent of a natural 
or adopted son to a subsequent adoption can validate an 
adoption during the lifetime of such son,^ but it is clear 
that it would not do so unless such assent be completely 
free, and has been given with a full knowledge of the 
circumstances.^ 

It is submitted that consent to the adoption would not prevent a 
son from disputing it,** except where Ids conduct had amounted to an 
esto})pcI.^ Otlierwisc it would he dihicult to adjust the respective 
rights of the legitimate and adopted 60u,‘' except where an arrangement 
had been arrived at with regard to them. Sastri G. C. Sircar ^ treats 
the judgment in Rumejama v. Atchama ® as deciding that the consent of 
the son could render the adoption valid ; but it lias, it is submitted, no 
such effect. 

Bachelor or The fact that a man is a bachelor ^ or a widower does 

widower. prevent him from taking a son in adoption. 


* JJasoo Canumi/uih v. liasoo Chin* 
na Veyicatdsa^ Mad, S, D. A. 1856, p. 
20; Nortoa L. C.,vol.i. p. 78; Vera- 
prashyiay. SanUmraja^ Mad. S. P. A. 
1860, p. 168 ; Norton L. vol. i. p. 
78. This is disputed in Sircar’s “ Law 
of Adoption,” p. 190, but it seems 
clear that an adojition, which was, at 
the time it was made, invalid, cannot 
be rendered valid by a subsequent 
event, seepos/, j). 157. 

‘ “Dattaka Mimansu,” s. 1, para. 
12, in explanation of the Vedik story 
of Sunahsepha Devarata’s adoption 
by Visvamitra, who was already the 
father of a hundred eons, and whose 
adoption of another son was ratified 
by the fifty younger sons. “Vasis- 
tha,” xvii. 33-35. Sircar’s “ Law of 
Adoption,” pp. 180, 181. 

® S^eRungama v. vlfcAa/ua (1846), 
4 M. I. A. 1, at pp. 102, 103 ; 7 W. K. 
(P. C.) 57, at pp. 01, 62 ; Sndanund 
Mohapattur v, Pommallee (1863), 
Marsh, 3 17, at pp.321, 322 ; 2 Hay ,205. 


* See posty p. 157. 

* Posty p. 174. 

® See poaty p. 158. 

“ Law’ of Adoption,” p. 180. 

« (1846), 4 M. I. A. 1, at p. 103; 
7 W. R. (P. 0.) 67, at p. 62. 

” Gopal Amnt v. Naraijan Oanesh 
(1888), 12 Bom. 329. See N. Chand- 
vasekharudu v. xY. Pnvn/uinna (1860), 
4 Mad. H. C. 270, and Qnnnapa Desk- 
pandee v. Sunhijxi (1839), Bom. Sel. 
R. 202 ; Monemothonath Deg v. 
Oimdhnauth Deg (1866), 2 Ind. Jur, 
(N. S.) 24, at p. 43. 

Sagnppa Udapa v. Subha Sastrg 
(1865), 2 Mad. H. C. 367 ; N. Chand- 
vasekharudu v. N. Bramhanna (I860), 
4 Mad. H. C. 270 ; Tulshi Ram v. 
Behari Lai (1889), 12 All. 328, at p. 
352 ; Monemothonath Deg v, Onouth^ 
nauth i>(?y (1865), 2 Ind. Jur, (N. S.) 
24, at p. 43 ; Gunnappa Deshpandee 
V. Simkappa (1839), Bom. Sel. Rep. 
202 . 
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Provided that he h^s attained the age of discretion, a Adoption by 
minor ^ is not incapacitated, as such, from taking a son in 
adoption, or giving permission to adopt.^ 

There docs not aj^pear to be any case in the Reports, in which there 
has been an adoption by a Hindu, who has not attained the age of 
majority according to Hindu law. 

The cases on the subject deal with the capacity to give permission to 
adopt, but the reasons given in those cases would apply as much to the 
cax)acity to receive in- adoption, as to the capacity to give permission to 
adoi)t. These cases refer to the “ age of discretion,” which apparently 
means the age at which a Hindu is competent to perform religious 
ceremonies,^ but that age does not appear to be fixed. 

Of the cases which are cited as authorities for the above proposition, in 
Jumoona Dassya Chowdliraniy. Bamasoonderai Dassya Chowdhraniy'^ 
the person giving the power had attained the age of majority according 
to the law to which he was subject in Patel Vandravan JcJciean v. 

Patel Manilal Chunilal,^ it was held that ixjrmission could be given 
by a person who was within two months of arriving at the age of 
majority ; and in Bajendro Narain Lahoree v. Saroda Soondtiree Dehia^ 
the report does not specify the age, but the boy had apparently not 
completed his fifteenth year, as he was described as a minor. 

In considering this question it may be remembered that a minor 
governed by the Mitakshara school would by adoption be acting to his 
temporal disadvantage, as he would thereby introduce a new coparcener 
into the family.® 

It may be that the age dejxjnds upon individual capacity, but such 
a conclusion would, if possible, be avoided, as it would make the title 
of the adopted son depend upon an uncertain foundation. 

Sastri G. C. Sircar argues that an adojAion by a minor is inconsistent 
with Hindu ideas.® He points out that no case of adoption by a minor 
has as yet arisen.^® It is very unlikely that the question as to an 
adoption by a minor would arise. His capacity to give a tx>wer 


^ The Indian Majority Act (IX. of 
1875) does not affect the capacity to 
adopt, s. 2. 

^ liajeridro 2{arain Lahoree v. Sa- 
roda Soonduree Dahee (1871), 15 W. 
R. C. R. 548, approved of in Jumoona 
Dassya Chowdhrani v. Banuisoonderai 
Dassya Chowdhrani (1876), 3 I. A. 72, 
at pp. 83, 84 ; 1 Calc. 289, at pp. 295, 
296 ; 25 W. R. C. R. 235, at p. 239 ; 
Patel Vandravan Jekisan v. Patel 
Manilal Chnnilal (1890), 15 Bonn 
565. 


roda Soonduree Delia (1871), 15 W, 
R. C. R. 548. 

< (1876), 3 I. A. 72; 1 Calc. 289; 
25 W. R. 0, R. 235. 

* This case was governed by the 
Bengal School of Law. 

“ (1890), 15 Bora. 565, at p. 576. 

’ (1871), 16 W. R. C. R. 548. 

® As to the religious advaj;itage, 
see Bajendro Na?'ain Lahoree v. Saro- 
da Soonduree Dahee (1871), 15 W. R. 
C. R. 548, and ante, p. 101. 

® “ Law of Adoption,” pp. 207-212. 
P. 212. 


Bajendro Karain Lahoree v. Sa^ 
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of adoption may stand on a different footi\ig, as such power would be 
lor his spiritual benefit, and may become necessary when he is on his 
deathbed. 

In a case governed by the Maharashtra school there seems no reason 
why the authority of the husband should not be implied, whatever was 
his ago at the time of his death, ^ and in a case governed by the Dravida 
school tlic authority of the sapindas to authorize an adoption would not 
apparently be affected by the age of the husband at the time of his 
death. 

The Hindu Wills Act- provides rules for the execution of wills to 
which the Act is applicable, and in such cases prevents a minor 
Irom disposing of his property by will,^ but as section 3 of the Act 
declares that nothing therein contained shall affect any law of adoption, 
the question as to the capacity of a minor to give authority to adopt 
is apparently untouched by that Act.^ 

It seems now to be impossible for a minor to execute a valid non- 
testamentary document conferring an authority to adopt, as a register- 
ing officer is required to refuse to register a document executed by a 
p>crson who appears to him to be a miuor.^ Tlie Legislature has not 
provided for the case of a verbal permission given by a minor. 

No adoption by a ward of the Bengal Court of Wards, 
or of the Court of Wards of Eastern Bengal and Assam,® 
and no written or verbal permission to adopt given by 
any ward is valid without the consent of the Lieutenant- 
Governor, obtained either previously or subsequently to 
such adoption, or to the giving of such permission on 
application made to him through the Court of Wards.*^ 

Even if the necessary consent be given, a ward of a Court of Wards 
cannot adopt or give permission to adopt unless he be otherwise 
competent to do so.** 

A ward of the Madras Court of Wards cannot adopt or 


' See Fatel Vandravan Jekisan v. 
Paid Manilal Chunilal (1890), 15 
Born. 565, at p. 576, 

2 XXI. of 1870, 

^ S. 46 of Act X. of 1865 applied 
by 8. 2 of Act XXI. of 1870 to such 
Hindu wills as are affected by the 
Act. 

* Sastri G. C. Sircar is of a differ- 
ent opinion Q* Law of Adoption,*’ p. 
236), but if his view is correct, it 


follows, as ho points out, “that an 
authority to adopt given by a minor 
to be valid must be given in words 
and not in writing.** 

* Act III. of 1877, 8. 35 ; see s. 17. 
« Act IX. (B. C.) of 1879, s. 61. 
^ Act VII. of 1905, s. 3, read with 

Act IX. (B. C.) of 1879, s. 61. 

* For example, he cannot adopt 
unless he has arrived at the age of 
discretion, anlCy p. 107. 
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give a written or verbai permission to adopt without the 
consent of the Court of Wards.^ 

No adoption by a ward of the Court of Wards of the Ward of Court 

n i. 1 tT • , , . . ofWardgof 

Central Provinces, and no written or verbal permission ontrai Pro- 
to adopt given by such ward, is valid without the consent 
of the Chief Commissioner, obtained either previously or 
subsequently to the adoption, or to the giving of the 
permission, on application made to him through the Court 
of Wards.^ 

A ward of the Court of Wards of the United Provinces Ward of Court 
cannot adopt, or give a written or verbal permission to united Pro- 
adopt, without the consent of the Court of Wards, provided 
that the Court of Wards shall not withhold its consent if 
the adoption is not contrary to the personal or special law 
applicable to the ward, and does not appear likely to cause 
pecuniary embarrassment to the property, or to lower the 
influence or respectability of the family in public estima- 
tion. This restriction has no application to a proprietor 
who has applied to have his property placed under the U 

superintendence of the Court of Wards.^ / 

In the Punjab no ward can without previous sanction Punjab, 
in writing of the Court of Wards adopt or give permission 
to adopt.^ 

There is no provision with regard to adoption in the Acts relating to Courts of 
Courts of Wards in Bombay ^ and Ajraere.^ bay^an^ 

Ajmere. 

It is submitted that, at any rate in the case of Sudras,*^ Right of per- 
a person who is disqualified from inheriting by reason f^om^inherl-^^^ 
of a personal disability, such as congenital blindness, 


1 Act I. (M. C.) of 1902, s, 34 (c). 
As to the law before the passing of 
that Act, see Mad. Reg. V. of 1804, 
s. 25, which only deals with adoption 
by a ward. See Anundmoye Chowdh- 
raine v. Sheehchunder i?oy, Ben. S. D. 
A. 1855, 218, at p. 220, cited in 
Jumoona Dassya Chowdhrani v. 
rmsoonderai Dassya Chowdhrani 
(1876), 3 I. A. 72, at p. 83; 1 Calc. 


289, at p. 295 ; 25 W. R. C. R. 235, 
at p. 239. 

2 Act XVII. of 1885, s. 24. 

5 Act HI. (N. W. P.) of 1899, s. 
34. 

< Act II. (Punj. C.) of 1903, s. 15. 
5 Act I. (Bo. C.) of 1905. 

« Reg. I. of 1888. 

^ In their case no religious cere- 
monies are necessary, p. 153. 
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impotence,^ or lameness,^ can nevertheless take a son in 
adoption.’^ 

Sastri G. C. Sircar * says that Colebrooke's English translation of a 
passage ‘‘ in the “ Mitakshara ” is the only authority for denying to 
persons excluded from inheritance the right to adopt, and he gives a 
translation which has not such effect. The “Dattaka Chandrika” 
recognizes the right,® and the same view was taken by Sutherland.^ 

Change of Change of religion, or degradation from caste, does not 
degradation, interfere with the capacity to take in adoption.^ 

Where a man has not only renounced Hinduism, but has also adopted 
another system of religion with a personal law attached to it, such as 
IMoharamcdanism, he would lose a right which is alien to the system 
adopted by him.® 

In the case of members of the twice-born classes, a 
person suifering from virulent leprosy, and possibly one 
suffering from any other incurable disease, would ap- 
parently be incompetent to take in adoption, at any rate 
until he had performed expiation according to the Shastras.^^ 
In less serious cases of leprosy, it seems clear that there 


Impurity 
arising iroin 
bodily state. 


^ A registered eunuch cannot 
adopt. Act XXVII, of 1871, s. 29. 

® Fostf pp. 235, 236. 

* See Mayne’s “Hindu Law/^ 7th 
ed., pp. 138, 139 ; Sircar’s “ Law of 
Adoption,” pp. 202, 203, 419 ; “ Pun- 
jab Customary Law,” vol. ii. p. 
154. 

* Sircar’s “ Law of Adoption,” p. 

202 . 

* Chap. ii. s. 10, para. 11. 

^ S. 6, paras. 1-2. According to 
the “Dattaka Chandrika” (chap. ii. 
8. 10, paras. 9-11), the son has a 
right of maintenance. This is dis- 
puted by G. C. Sircar, “ Law of 
Adoption,” p. 419. 

^ “Synopsis,” 664, 671. See W. 
Macnaghten, i. p. 66, note. 

» Act XXL of 1850. 

“ See ante^ p. 18. 

>0 “ Dayabhaga,” chap, v. paras. 7, 
10-13. It would, however, be un- 
likely that Courts would extend the 


grounds for exclusion from inheri- 
tance beyond the decided cases. 

“ See Sircar’s “ Law of “ Adop- 
tion,” p. 206. In Bhagaban Ramanuj 
Das (Mohunt) v. lloghunundun lia- 
manvj Das (Afo^wnf) (1895), 22 I. A. 
94, at p. 105, 22 Calc. 843, at p. 
858, the Judicial Committee say, 
“In order to disqualify from making 
an adoption the leprosy must be of a 
virulent form.” Their lordships in 
that case were dealing with an ap- 
pointment by a mohunt of a chela to 
succeed him, and not with an adop- 
tion in the ordinary sense. In all 
the Courts it seems to have been 
assumed that incurable leprosy would 
prevent such appointment. 

See Bhoobunessuree Debia v. 
Qouree Doss Turkopunchamn (1869), 
11 W. R. C. R. 535; 2 W. Macn. 
201, 202. As to the power to dele- 
gate the performance of ceremonies, 
see cases, post^ p. 156, note 6. 
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is no objection to adoption, at any rate after expiation.^ 

In the case of Sudras, leprosy can be no disqualification 
for taking in adoption.^ 

In the case of Sudras, as no religious ceremonies are Ceremonial 
necessary,^ an adoption by a person who is in a state of • 
ceremonial impurity from the death or birth of a relation 
is not on that account invalid.'^ 

It is not settled whether among the twice-born classes 
a person can adopt when he is in a state of impurity 
arising from the death or birth of a relation,^ and has not 
performed the necessary expiation. 

This question is not one of great importance, as a i)crson in a state 
of impurity would be unlikely himself to i)crform ceremonies which 
would be of no religious efficacy. Ho is apparently competent to 
perform such ceremonies vicariously,^* and if they are performed the 
Court will uphold the adoption.'^ There seems no doubt that ceremonial 
impurity can be removed by expiation. The Courts would probably 
bo disinclined to give effect to a disability which can be cured by 
expiation.^ 

In Lahshmibaiy,Ramchandra^ it was said, “There is thus admittedly 
no authoritative Smriti text on the point, and whatever the efficacy 
of ceremonial strictness may bo, the Courts which administer the 
la\N in British India must bo guided by what is the received prac- 
tice and custom of the country or the class to which the parties 
belong.” 

The fact that the adoptive father is ceremonially impure docs not 
prevent his receiving in adoption, and he can postpone the religious 
ceremonies until the pollution has been removed.^^ 


^ W. Macnaghtea’s “ Hindu Law,” 
vol. ii. pp. 201, 202. 

* Sukumari Bewa v. Anaiita Malia 
(1900), 28 Calc. 168. 

^ Post, p. 153. 

^ Thangathanni v. Ramu Madali 
(1882), 5 Mad. 358. 

* In Ramalinga Pillai v. Sadasiva 

(1864), 9 M. I. A. 510; 1 W. 
B. (P. C.) 25, it was assumed that a 
person who at the time of the adop- 
tion was impure in consequence of 
the death of a relative could not 
adopt. See Ranganayakamma v. Al- 
war Setti 13 Mad. 214, where 

the question was as to the adopting 


widow’s power to adopt. Strange’s 
“Manual,” 63, 2nd ed., p. 18. 

* Sircar’s “Law of Adoption,” p. 
213. See Lakshmibaiv. Ravichandra 
(1896), 22 Bora. 590; Jamnabai v. 
Raychand Nahalchand (1883), 7 Bom. 
225 ; Vijiarangam v. LaksJiuman 
(1871), 8 Bom. H. C. R. 0. C. 244. 

^ Ravji Vinayakrav Jagganmth 
Shankarsett v. Lakshrnihai (1887), 1 1 
Bom. 381, at p. 395. 

« Post, p. 237. 

» (1896), 22 Bom. 590, at p. 595. 
Santappayya v. Rangappayya 
(1894), 18 Mad. 397, at pp. 398, 
399. 
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It has been held that a professed ascetic cannot take in 
adoption.^ 

Although tlie Hindu codes did not contemplate an adoption by a 
person, who liad renouneed the world for the sake of religion, there 
seems now, having regard to the provisions of Act XXT. of 1850, 
nothing to prevent a jxjrson from emancipating himself from a religious 
order and taking a son in adoption.^ 

A liusband does not re([iure the assent of his wife to 
his taking a son in adoption. He may adopt in spite of 
her express dissent.^ A wife may, however, join in 
an adoption by her husband. 

There is said to he a practice in Bengal hy which a man adopts a 
son in conjunction with more tlian one wifcA There seems to he no 
legal objection to this practice, but a question may arise as to whether 
the son inherits to the relations of the wives concurring in the 
adoption.^ 

A woman cannot take a cliild to herself in adoption.^ 

If she goes through the form of doing so, the boy acquires no rights 
thereby, either in her ])roperty or in that of her husband. 

A woman can, if she is governed by the, Mithila school of law, take 
to herself a son according to the Kritima form of adoption.^ 


Permission to Wife or Widow to Adopt. 

A Hindu, who is capable of taking a son in adoption, 
can give to his wife jjower to adopt a son, or sons in 


* “ Punjab Records,” 1874, p. 83. 

* In Mhalsahai v, Vithoha Khan- 
(lappa Gulvc (1862), 7 Bom. H. 0. 
App. xxvi., it was held that there 
is nothing in the Hindu law books to 
show that a Vaisya who has under- 
gone the ceremony of Vibhut Vida (a 
ceremony indicating renunciation of 
worldly affairs, analogous to “ retire- 
ment to a forest,” in ancient law', 
Sircar’s Law of Adoption,” p. 201) 
is incapable of adopting a son. 

® See Alank Manjari v. Fakir 
Chand Sarkar (1834), 5 Ben. Sel. R. 
356 (new edition, 418); “Dattaka 
Mimansa,” s. 1, para. 22. 

* See Sircar’s “ Law of Adoption,” 
pp. 183, 184. 


^ See posfy p, 184. 

" Chowdry Pudim Singh v. JCocr 
Oodey Singh{\^Q^\Vl M. I. A. 350; 
2 B. L. R. (P. C.) 101; 12 W, R. (P. 
0.) 1. In Peria Ammani v. Krishna- 
sami (1892), 16 Mad. 182, at p. 194. 
Best, J., expressed the opinion that a 
Jain widow who succeeded absolutely 
to her husband’s property, could 
adopt a son to herself, but such 
expression of opinion was unnecessary 
for the decision of the case. An 
interesting discussion as to the 
capacity of women to adopt is to be 
found in Sircar’s “ Law of Adoption,” 
pp. 216-226. As to adoption by 
dancing-girls, see post^ p. 165. 

’ Post, p. 150. 
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succession,^ to him, to*be exercised either during his life- 
time,^ or (except he be governed by the Mithila school of 
law after his death.^ 

“ A man cannot delegate to others, to be exercised after his death, 
any greater power than he himself possessed in his lifetime.” 

The existence of a son, grandson, or great-grandson, who is not Existence of 
permanently incapacitated from performing religious rites, ^ does not of 
itself invalidate a power, but it prevents the exercise of the power, 
which remains in suspense.'^ In the event of the son, grandson, or 
great-grandson dying unmarried, or leaving no son or widow behind 
him, the power, if it bo still in existence,^ can be exercised.^ 

As to the case where the son, grandson, or great-grandson has 
renounced worldly affairs, see ante^ p. 101. 

It is said that when a person is by reason of impurity arising from Permission 
his bodily state, such as from virulent leprosy, disqualified from adopt- 
ing,^^ he can nevertheless give to his widow a permission to adopt.*^ qualified'from 

adopting. 

Under no circumstances can a son be adopted by any Adoption only 
one except the man to whom he is adopted, or his ^ 

widow.^^ mother. 


^ Sham Chundcr v. Narayni Diheh 
(1807), 1 Ben. Sel. R. 209 (new 
edition, 279). For other in.stances, 
see Junioona Dassya Chowdhrani v. 
Baniasundari Dassya Chowdhrani 
(1876), 3 I. A. 72; 1 Calc. 289; 
Bhoobun Moyce Dcbia v. Bam Kishore 
Acharj Chowdhry (1805), 10 M, I. A. 
279 ; 3 W. B. P. C. 15 ; Bam Soondur 
Singh v. Surhance Dossee (1874), 22 
W. R. C. R. 121. As to whether in 
the absence of a special power sons 
can be adopted in succession, see 
post^ p. 129. 

* She cannot adopt a son to him 
during his lifetime without his 
authority. Narayan Babaji v. Nana 
Manohar (1870), 7 Bom. H. C. A. C. 
153. 

® Post, p. 127. 

^ Chowdhry Pudum Singh v. Koer 
Oodey (1869), 12 M. I. A. 350 ; 
2 B. L. R. (P. C.) 101 ; 12W. R. (P. 
C.) 1 ; Vellanhi Venkata Krishna 
Bow (Bajah) v. Venkata Bama Lak- 
shmi Narsayya (1876), 4 1. A. 1, at 
p. 9; 1 Mad. 174, at p. 186; Mut- 
saddi Lai v. Knndan Lai (1906), 33 
H.L. 


I. A. 55; 28 All. 377, and cases, 
post, pp. 114, 119. 

* Gopce Lall v, Chundraolce 
hoojee {Mussamat Sree) (1872), I. A. 
Sup. vol. 131, at p. 133; 11 B. L. 
R. 391, at p. 394. 

® Ante, p. 104. 

Ante, pp, 103, 104. 

* Seejoos^, pp. 130, 131. 

® Gavdappa v. Girimallappa{\^^V), 
19 Bom. 331, at p. 337 ; Bykant Mo- 
nee Boy V. Kisto Soonderee Boy 
(1867), 7 W. R. C. R. 392. See 
Vellanki Venkata Krishna Bow (/?a- 
jah) v. Venkata Bama Lakshmi Nar- 
sayya (1876), 4 I. A. 1 ; 1 Mad. 
174; 26 W. R. C. R. 21. 

See ante, p. 110. 

“ Sircar’s “Law of Adoption,” p. 
206. 

** Amrito Lai Dutt v. Sw'nomoye 
Dasi (1900), 27 I. A. 128, at p. 134; 
27 Calc. 996, at p. 1002 ; 4 C. W. N. 
549, at p. 551 ; Lakshmibai v. Bam- 
chandra (1896), 22 Bom. 590, at p. 
593 ; Karsandaa Natha v. Ladkamhu 
(1887), 12 Bom. 185, at p. 199; 
Bhagvandas Tejmnl v. Bajrnal (1873) 
I 
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Power to adopt can be given icf the wife alone, and to 
no one else.^ The inclusion of other persons in the power 
vitiates it^; but the donor of the power may express his 
desire that in the exercise of the power the wife should 
consult any named person,® and he may make the exercise 
of the power contingent upon the consent of other persons."* 

The authority need not be in any particular form. It 
may be in writing, or (except in a case to which the Oudh 
Estates Act applies) it may be oral.® 

If the authority is contained in a will to which the Hindu Wills 
Act ® applies, such will must be executed in accordance with the 
formalities required by that Act." 

If the instrument giving the authority is not of a testamentary 
character, it must, if executed after the 1st danuary, 1870, be engrossed 
on a stamjied paper of ten rupees,® and if executed after the Ist of 
January, 1872, it must be registered.^ 

In cases to which the Oudh Estates Act, 1869,^^ applies, the power 
must be in writing, but need not be registered.^- 


10 Bom. H. C. 241, at p. 257 ; 
Strange’s Hindu Law,” vol. ii. pp. 
93, 94. 

* A/nrito Lai J)utt v. Surnomoyc 
Dasi (1900), 27 I. A. 128, at p. 
134; 27 Calc. 996, at p. 1002; 4 
0. W. N. 549, at p. 551 ; Karsandas 
Nathay. Ladkavahu (1887), 12 Bom. 
185, at p. 199; Lhagvandas Tcjinal 
V. liajmal (1873), 10 Bom. H. C. 
241. 

* Amrlto Lai Dutt v. Surnomoye 
i?as7(1900), 27 I. A. 128; 27 Calc. 
996 ; 4 C. W. N. 549. 

® See Surendra Nandan Das v. 
Sailaja Kant Das Mahapatra (1891), 
Calc. 385. 

* Deem Churn Sen v. Hecraloll 
Seal (1867), 2 Ind. Jur. N. S. 225. 
See Amrito Lai Dutt v. Suniomoye 
Dasi (1900), 27 I. A. 128, at p. 135 ; 
27 Calc. 996, at p. 1002 ; 4 C. W. 
N. 549, at p. 551. 

* Soondur Koomarec Delia r. Gu- 
dadhur Per shad Tewarree (1858), 7 
M. I. A. 54, at p. 64 ; 4 W. R. (P. C.) 
116, at p. 119; Mutsaddi Lai v. 


Kundan /a/ (1906), 33 I. A. 55; 28 
All. 377. 

« XXL of 1870. 

" S. 50 of Act X. of 1865, applied 
by Act XXL of 1870, s. 2, to such 
wills as are subject to the latter Act. 

* By Act II. of 1899, Sched. I. art. 
3, an adoption deed, that is to say, 
any instrument (other than a will) 
recording an adoption or conferring 
or purporting to confer an authority 
to adopt, requires a stamp of ten 
rupees. There are similar provisions 
in Act I. of 1879, Sched. I. art. 38, 
and Act XVIIL of 1869, Sched. II. 
art. 31. 

® Act III. of 1877, s. 17. As to 
whether in the absence of registra- 
tion evidence may be given as to the 
grant of the power, qu»re, see S'onia- 
sundnra Mudaly v. Duraisarni Muda^ 
liar (1903), 27 Mad. 30. 

I. of 1869. 

“ S. 22 (8). 

** Bhaiya Bahidat Singh v. Indar 
Kunwar (Maharani) (1888), 16 1. A 
53; 16 Calc. 556, 
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A power of adoption may be revoked, either expressly Revocation of 
or by implication. 

An example of a revocation by implication would bo where, after 
giving the power, the man himself took a son in adoption.* 

The mere birth of a son would not necessarily imply a revocation, 
but it might, taken with other circumstances, have such effect.*-* 

Where the power is contained in a will, to which the Hindu Wills Hindu Wills 
Act^ applies, it cannot “be revoked otherwise than by another will or 
codicil, or by some writing declaring an intention to revoke the same 
and executed in the manner in which an unprivileged will is required 
to be executed,^ or by the burning, tearing, or otherwise destroying the 
same by the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same.” ^ 

AVhere the power is contained in a will, which is not subject to the 
Hindu Wills Act, the revocation can be effected by parol.® 

When a power to adopt is given to one of several Several 
widows, such widow can adopt without reference to the 
other widow or widows,*^ and she alone can exercise the 
power.® 

When power is given to the widows jointly, it cannot 
be acted upon by one of them singly, except on the death 
of her co-wife.® 

Where the permission is given to all of the widows 


^ See Ooureepershaud Jini v. //y 
mala {^fuss^^mmaut) (1814), 2 Beu. 
Sel. R. 136 (new edition, p. 174). 

- See Oungaram Bhadaree v. Ka- 
sheekaunt Roy (1813), 2 Ben. Sel. R. 
44 (new edition, p. 56). 

» XXI. of 1870. 

‘ Act X. of 1865, s. 50, applied by 
Act XXI. of 1870, s. 2, to such wills 
as are subject to the latter Act. 

Act X, of 1865, s. 57, applied to 
Hindu wills by Act XXI. of 1870, 
s. 2. 

^ Pertab Narain Singh {Maharajah) 
V, Suhhao Koer {Maharanee) (1877), 
4 I. A. 228 ; 3 Calc. 626 ; 1 C. L. R. 
113. In that case a verbal authority 
given by a Hindu testator for the 
destruction of a will, although the 
will was not in fact destroyed, was 
held to constitute a revocation of the 
will. 


^ Colebrookes remarks in Chel~ 
I animal v. Mumimmal (1803) ; 
Strange's “ Hindu Law,” vol. ii. p. 
91. 

* Mayne’s “ Hindu Law,” 7th ed., 
pp. 151, 152. An authority given 
to the Maharani Sahiha ” to adopt 
was held to give power to the elder 
widow alone. Indar k'unwar {Ma- 
harani) V. Jaipal Kunwar {Maharani) 
(1888), 15 I. A. 127; 15 Calc. 725. 

See Venkata Narasimha Appa 
Row {Sri Rajah) v. Rangayya Appa 
Row {St'i Rajah) (1905), 29 Mad. 
437, at p. 444. Sir F. Macnaghten 
(‘‘ Considerations,” p. 171) considered 
that there cannot be a joint accept- 
ance, but as it is possible in Western 
India when no permission has been 
given {posty p. 127), there seems no 
reason why it should not be possible 
when permission has been given. 
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severally, either of them can adopt*, ^ unless the husband 
has signified that preference be given to one of them. 

Where the authority contemplates simultaneous adoption by the 
several widows, ^ or that there should be two adopted sons living at the 
same time, the power is incapable of being exercised at all. 

The permission may be absolute, or its exercise may be 
contingent upon certain events,^ or may be subject to 
lawful conditions, or may be subject to restrictions as to 
the boy to be adopted, or otherwise. 

The exercise of the power may be contingent upon the consent of 
]Dcrsons named by the husband,'’ and if such consent cannot be obtained 
the autliority cannot be exercised.^ 

A direction to a wife to adopt a son with the good advice and 
opinion of the manager,’* docs not make the adoption contingent on the 
consent of the manager.^ 

In some cases the contingency which is expressed is one that is 
implied by the law, as, for instance, a man gives to his wife a power 
to adopt in case his son dies under age and unmarried.'^ 


^ See MondakifU Dasi v. Adimth 
Bey (1890), 18 Calc. 69. In lAicki- 
mrain Tagords C(iS(\ F. Macnaghten’s 
‘‘Considerations,’’ p. 172, Sircar’s 
“ Vyavastha Darpana,” 2nd. ed., 842, 
the claim of the eldest widow was 
upheld by the Court. For an in- 
stance of a power given to the elder 
widow to adopt three sons succes- 
sively and thereafter to the younger 
widow to adopt, see Ahhoy Chunder 
Bagchi v. Kallapahar Jlaji (1885), 
12 i. A. 198; 12 Calc. 406. 

2 Surendra Keshav JRog v. Boorga- 
mndari Bassce (1892), 19 I. A. 108 ; 
19 Calc. 513; Ahhoy Chunder Bagchi 
V. Kallapahar Jlaji (1885), 12 I. A. 
198; 12 Calc. 406, but the Court 
will, if possible, give to the docu- 
ment a construction which will 
make a lawful adoption possible. 

• A condition subsequent, i.e. pro- 
viding that in a certain event the 
adoption is to become void, would 
not affect an adoption which has been 
made. 

* Beem Churn Sen v. Heeraloll Seal 
(1867), 2 Ind. Jur. N. S. 225. See 


Amn'to Lai Butt v. Surnomoye Basi 
(1900), 27 J. A. 128, at p. 135; 27 
Calc. 996, at p. 1002 ; 4 C. W. N. 
549, at p. 551. 

^ See Beem Churn Sen v. Heera^ 
loll Seal (1867), 2 Ind. Jur. N. S. 
225 ; Amirthayyan v. Ketharamay- 
yan (1890), 14 Mad. 65, at p. 70; 
Tarachu?'n Chaiterjee v. Suresh Chun- 
dcr Mookerji (1889), 16 I. A. 166 
judgment of High Court, at p. 167 ; 
Amrito I^at Butt v. Surnomoye Basi 
(1900), 27 I. A. 128, at p. 134; 27 
Calc. 996, at p. 1002 ; 4 C. W. N. 
549, at p. 551. 

“ Surendra Nandan Baa v. Sailaja 
Kant Baa Mahapatra(l%^\\ 18 Calc. 
385. 

’ Vellanki Venkata Krishna Bow 
(Bajah) v. Venkata Baina Lakshrni 
Karsayya (1876), 4 I. A. 1, at p. 9 ; 
1 Mad. 174, at p. 186 ; 26 W. R. C. 
R. 21, at p. 22. See Bykant Monee 
Boy V. Kisto Soonderee Boy (1867), 
7 W. R. C. R. 392 ; Solukhna (Mus^ 
aummaut) v. Bamdolal Pande (1811), 
1 Ben. Sel. R. 324 (new edition, 
434). 
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There is authority thaf where the power of adoption requires as a CoiidiHon as to 
condition of its being exercised that particular arrangements should be Property, 
made with regard to the property, as, for instance, that particular 
property should be devoted to a charity, effect must be given to such 
condition.^ 

The failure of a disposition as to property in a will does Failure of 

i- *1 tny i 1 A • o disposition* 

not necessarily atiect a power ot adoption.*' 

Where the contingency, upon the happening of which Failure of con- 
the power is to be exercised, does not occur, the power ’ 
cannot be exercised. 

For instance, A, leaving his wife pregnant, makes a will giving her 
authority to adopt “ in case the son to bo born shall die.” The widow 
is delivered of a daughter. The power cannot be exercised.^ 

Where the exercise of the power is contingent upon invalid con- 
circumstances, which involve an invalid adoption, or is 
contingent upon illegal, or immoral, or impossible con- 
ditions, the power cannot be exercised. 

In a case where the power was only to bo exercised in case of the 
disagreement of the wife and son, the power was held to be invalid.* 

A permission to adopt must be strictly construed,® and strict con^ 
if the permission bo acted upon it must be strictly 
followed.® 


^ Gampati Ayyan v. Savithri Am- 
mal (1897), 21 Mad. 10. As to the 
power of the adoptive father to 
restrict the adopted son’s rights in 
ancestral property, see post^ p. 187. 

* Bachoo Hurkisondas v. Mankore- 
bat (1907), 34 I. A. 107; 31 Bom. 
373; lie. W. N. 769. 

* Mohendrololl Mookerjee v. Rooki- 
ncy Dabee (1864), Cory ton, 42. 

* Solukhna (^Muisummaut) v. Ram- 
dolal Pande (1811), 1 Ben. Sel. R. 
324 (new edition, 434). 

® Mohendrololl Mookerjee v, Roohi- 
(1864), Cory ton, 42. This, 
and other cases, which lay down the 
rule that powers of adoption are to 
be strictly construed are criticized in 
Sircar’s Law of Adoption,” p. 235, 


where it is advocated that a liberal 
construction should be given to 
powers of adoption, see Suryamrayana 
v. Venkataramami (1903), 26 Mad. 
G81,at p. 684. 

® Chowdhry Pudum Singh v. Koer 
Oodey Singh (1869), 12 M. I. A. 350, 
at p! 356 ; 12 W. R. (P. C.) 1, at 
p. 2, where their lordships] say, Of 
course such a power must be strictly 
pursued.” (In the report of the 
same case in 2 B. L. R. (P. C.) 101, 
at p. 104, the words are reported as, 
“Of course such authority must be 
strictly proved.”) See Amrito Lai 
Butt V. Sumomoye Dasi (1900), 27 
I. A. 128; 27 Calc. 996 ; 4 C. W. N. 
549 ; Mutsaddi Lai v. Kundan Lai 
(1906), 33 I. A. 55; 28 All. 377. 
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If the strict exercise of the power would irfvolvc an invalid adoption, 
then no effect can he given to the power, as, for example, where the 
donor of the power directs the simultaneous adoption of more than 
one child, ^ or the adoption of a boy during the lifetime of a living son.* 

Where the husband has specified the boy to be adopted, 
or the class out of which the child is to be adopted,^ his 
direction must be followed. It is not settled whether 
if a specified boy be unavailable, another boy can be 
adopted.^ 

In Bombay an authority to adopt a specified child would not, at any 
rate in the case of that child being unavailable, prevent an adoption of 
another child, unless the husband has expressly forbidden the adoption 
of any other child.^ In an old case^ a similar rule was applied in 
Madras, but in a recent casc^ a different view was entertained. It is 
submitted that except in a case governed by the Maharashtra school 
of law, an authority to adopt a si)ecificd boy cannot be exercised 
with respect to any other boy. The above-named school j)crmits an 
adoption by the widow without the express consent of her husband,* 
and will not imply a prohibition to adopt a boy other than the named 
boy. 

* Surendra Kesha v Ron v. JDoorga.^ 
suiulari Dassee (1892), 19 I. A. 108; 

19 Calc. 613. See Akhoy Chunder 
Bagchi v. Kalapahar Haji (1885), 12 
I. A, 198; 12 Calc. 406. S. C. in 
Court below, Oyanendro Chunder 
Lahin v. Kallapahar Jlajee (1882), 9 
Calc. 50; 11 C. L. R. 297; Chounda- 
wake Bahoojee {Qosewen Sree) v. 

Oirdharcejee (1868), 3 Agra, 226. 

In this case the adoption cannot 
be made even after the death of the 
living son. Joychundro Race v. Bhy- 
rubchundro RaeCy Ben. S. D. A. 1849, 
p. 461 ; Solakhna (^Mussumnuud) v. 

Hamdolcd Pande (1811), 1 Ben. Sel. 

R. 324 (new edition, 434). 

* Amirthayyan v. R'etharamayyan 
(1890), 14 Mad. 65. 

* MohendroloU Mookerjee v. Rookie 
my Da6ce (1864), Coryton, 42, at p. 

46; Amirthayyan v. Ketharamayyan 
(1890), 14 Mad. 66. Contra opinion 
of Bengal pundits in Veerapei-riudl 
Pillay V. Narain Pillay (1801), 1 
Mad. N. C. 78, at p. 98. 


* See Lakshtnihai v. Rajnji (lSd7)y 
22 Bom. 996, approving of the fol- 
lowing passage in West an I BUh- 
ler, vol. ii. p. 965, “It is common 
for a husband authorizing an adop- 
tion to specify the child he wishes 
to be taken. Should that child die, 
or be refused by his parents, the 
authority would still be held, at 
least, in Bombay, to* warrant the 
adoption of another child, unless, 
indeed, he had said * such a child and 
no other.* The presumption is that 
he desired an adoption, and by speci- 
fying the object merely indicated a 
preference.** See Ramchandra Baji 
V. Bapu KhandUy Bom. P. J. 1877, p. 
42. 

® Vcerapef'mall Pillay v. Narain 
Pillay (1801), 1 Mad. N. C. 78. 

’ Amirthayyan v. Ketharamayyan 
(1890), 14 Mad. 65. See Suryana- 
ray ana v. Venkataramana (1903), 26 
Mad. 681, at p. 685. 

* Posty p. 126. 
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Where the adoptioni is otherwise valid, a discussion as Motive of 
to the motive of the widow for adopting is immaterial.^ widow. 

Adoption by Widow. 

There is a difference of opinion between the schools as 
to the power of a widow to adopt a son. 

The difference of doctrine of the several schools of law arises Origin of 
from the interpretations put hy tlic schools upon a text of fween^scho^ir 
Vamhta,^ As to this, the Judicial Committee said, in Collector of 
M(idura v. Moottoo Ramalinga Sathupaihy^ “ All the schools accept 
as authoritative the text of Vasislita^ which says, ‘Nor let a woman 
give or accept a son unless with the assent of her lord.* But the 
Mithila school apparently takes this to mean that the assent of the 
husband must be given at the time of the adoption, and, therefore, that 
a widow cannot receive a son in adoption, according to the Dattaka 
form, at all. The Bengal school interprets the text as requiring an 
express permission given by the husband in his lifetime, but capable of 
taking effect after his death ; whilst the Muyoohhu and Koosthuhha 
treatises which govern the Mahratta school explain the text away by 
saying that it applies only to an adoption made in the husband’s 
lifetime, and is not to be taken to restrict the widow’s power to do that 
wliich the general law prescribes as beneficial to lier husband’s soul. 

Thus, upon a careful review of all these writers, it appears that the 
difference relates rather to what shall betaken to constitute, in cases of 
necessity, evidence of authority from the husband, rather than to the 
authority to adopt being independent of the husband.” 

Under the Bengal school of law a widow cannot adopt Bengal school, 
a son without the express permission of her husband.'* 


’ Vellanki Venkata Krishm Row 
{Rajah) v. Venkata Rama Lakshmi 
Narsayya (1876), 4 1. A. 1, at p. 14 ; 
1 Mad. 174, at p. 190, 191 ; 26 W. R. 
C. R. 21, at p. 26 ; Rarnchandra 
Rhagavan v. Mulji Nanabhai (1896), 
22 Bom. 558. This was a decision of a 
full bench of the Bombay High Court. 
The following were previously re- 
ported decisions on the same question : 
Rhirnawayt, Sangaica {1S9Q)^ 22 Bom. 
206 ; Malioblesvar Fondba v. Durgabai 
(1896), 22 Bom. 199; Vithobav. Bapu 
(1890), 15 Bom. 110; Patel Vandra- 
van Jekism v. Patel Mauilal Chunilal 


( 1890), 15 Bom. 565 ; Rupchand Hin^ 
dmndl v. Rakhmabai (1871), 8 Bom. 
H. C. A. C. 114; Rakhmabai v. Rad- 
habai (1868), 5 Bom. H. C. A. C. 181. 

* XV. 1-8 ; Culebrooke’s “ Di- 
gest,” vol. iii. p. 242. 

® (1868), 12 M. 1. A. 397, at pp. 
435, 436 ; 1 B. L. R. P. C. 1, at p. 
12 ; 10 W. R. P. C. 17, at p. 21. 

* Solukhna (Musaummaut) v. Ram- 
dolal Panda (1811), 1 Ben. Sel. R. 
324 (new edition, 434) ; Tara Munee 
Dibia {Musat.) v. Devnarayun Rai 
(1824), 3 Ben. Sel. R. 387 (new 
edition, 516) ; Janki Ribeh v. 8uda 
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Benares school. The Same rule applies under the school of law.^ 

€ 

It applies even if the deceased husband was a member of a joint 
undivided family, and his rights had devolved by survivorship upon 
the other members of the family 

Among the Jains, the right of a childless widow to adopt is generally 
co-extensive with the right which was possessed by her husband, and 
does not depend upon his authority, either express or implied.^ 

Such right, as being derogatory to the ordinary Hindu law, must be 
specially proved in each case. It has been affirmed in cases of mem- 
bers of the Saraogec, Agarwala sect from Meerut,^ Aligarh,^ and 
Arrah,® and in a case of the Oswal sect from Moorshedabad,^ and also 
in an old case from Lower Bengal,® in which it does not appear to what 
sect the parties belonged. In a case in Madras,® it was held that the 
custom was not proved. 

Dravida According to the Dravida school, a widow can adopt, 

either with her husband's express permission,^® or, if there 
be no express or implied prohibition by him, with the 
assent of her husband’s kindred.^^ 


SJ^eo Rai (\mi\ 1 Ben. Sel. R. 197 
(new edition, 262); Kishenkant Qo- 
svoamee v. Purmanund Qoswamce 
(1810), 2 W. Macn. 175. 

* Haiinun Chull Sing (^Raja) y. 
GAunsAeam Sirig (Abonujr) (1834), 2 
Knapp, 203 ; 5 W. R. P. C. 69. (The 
decision in this case was limited to 
the district of Etawah, but it has 
been accepted as declaratory of the 
law of the Benares school.) CAotodAry 
Pudum Sing A v, Koer Oodey Singh 
(1869), 12 M. I. A. 350 ; 2 B. L. R. 
(P. C.) 101 ; 12 W. R. P. C. 1 ; TuhAi 
Ram V. BeAari Lai (1889), 12 All. 
328 ; ShumsAere Mull (Raja) v. JDU 

1 raj Konwur (Ranee) (1816), 2 Beu. 
Sel. R. 169 (new edition, 216); Jai 
Ram Dhami v. Musan Dhami (1830), 
5 Ben. Sel. R. 3. See Parhhu Lai 
(Lala) r. Mylne (1887), 14 Calc. 
401, at pp. 415, 416. 

* See G. C. Sircar’s *‘Law of 
Adoption,” p. 229. 

* SAeo Singh Rai v. Dakho (Mussu- 
mut) (1878), 5 I. A. 87 ; 1 All. 688 ; 

2 C. L. R. 193. 

* Jbid, ; Manohar Lai v. Ranarsi 
Daa (1907), 29 All. 495. 


* Lakhmi Chand v. Gatto Bai 
(1886), 8 All. 319. 

® Barnabh Pershad v. Mandil Pass 
(1899), 27 Calc. 379. 

^ Manik CAand Golccha v. Ja/jat 
Settani Prankumavi Bibi (1889), 17 
Calc. 518. It was also held in this 
case that the adoption of ortho- 
dox Hinduism does not aflfect the 
right. 

® Qovindnath Ray (Maha Rajah) 

V. Gulal Chand (1833), 5 Ben. Sel. 
R. 276 (new edition, 322). 

® Peria Ammani v. KHahnasami 
(1892), 16 Mad. 182. 

Vellanki Venkata Krishna Row 
(Rajah) v. VeJikata Rama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 9 ; 
1 Mad. 174, at p. 186 ; 26 W. R. C. 
R. 21, at pp. 22, 23 ; RagAunadha(Sri) 
v. Brozokishoro (Sri) (1876), 3 1. A. 
154 ; 1 Mad. 69 ; 25 W. R. C. R. 
291 ; Arundadi Ammal v, Kuppamrml 
(1867), 3 Mad. H. C. 283. 

Collector of Madura v. Moottoo 
Rarmlinga SatAupathy (1868), 12 M, 
I. A. 397 ; 1 B. L. R. (P. G.) 1 ; 10 

W. R. P. C. 17 ; Raghunadha (SH) v. 
Brozokishoro (Sri) (1876), 3 I. A. 
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“ Inasmuch as the authorities in favour of the widow’s power to Prohibition by 
adopt with the assent of her husband’s kinsman proceed in a great ’ 

measure upon the assumption that his assent to this meritorious act 
is to be implied whenever he has not forbidden it, so the power 
cannot be inferred when a prohibition by the husband either has been 
directly expressed by him, or can be reasonably deduced from his 
disposition of his property, or the existence of a direct line competent 
to the full performance of religious duties, or from other circumstances 
of his family, which afford no plea for a supersession of heirs on the 
ground of religious obligation to adoi)t a son in order to complete or 
fulfil defective religious rights. . . . The same reasons which justify a 
presumption of authority to adopt in the absence of express permission 
are powerful to exclude a presumptive prohibition to adopt when on a 
new and unforeseen occasion the religious duty arises. ^ implying 

prohibition. 

** In Madras it is established . . . that, unless there is Power co- 

0Xi)6DBlV0 

some express prohibition by the husband, the widow’s that of 
power, at least with coneurrence of sapindas in cases 
where that is required, is co-extensive with that of the 
husband.” ^ 

The power to adopt with the assent of the husband’s 
kinsmen applies to every case in which a widow might 
make an adoption under the express authority of her 
husband,^ 

Thus she can adopt on the death of a natural son,^ and she can take 
successive sons in adoption on the death of sons previously adopted, 
either with the assent of her husband ^ or of his kinsmen. 

Among the Namhudri Brahmins in Malabar in theory the widow's Nambudri 
power is as under the Dravida school, but in its application the 
husband’s authority is presumed, unless there is an express prohibition, 


154, at p. 191 ; 1 Mad. 69, at p. 81 ; 
25 W. R. C. R. 291, at p. 302 ; 
lanki Venkata Krishna Row (Rajah) 

V. Venkata Rama Lakshmi Narsayya 
(1876), 4 I. A. 1 ; 1 Mad. 174; 26 

W. R. 0. R. 21 ; Parasara Bhattar v. 
Rangaraja Bhattar (1880), 2 Mad. 
202 ; Arundadi Ammal v. Kuppamnml 
(1867), 3 Mad. H. C. 283. 

^ Collector of Madura v. Moottoo 
Raimlinga Saihupathy (1868), 12 M. 
I. A. 397, at pp. 443, 445 ; IB. L. 
R. (P. C.) 1, at pp. 17, 18, 19 ; 10 
W. R. P. C. 17, at pp. 24, 25. 


* Gurulingaswami (Sri Balusu) v. 
Raiiialakshmamma (Sri Balusu) 
(1899), 26 I. A. 113, at p. 128; 22 
Mad. 398, at p. 408 ; 3 C. W. N. 427, 
at pp. 436, 437. 

* Vcllanki Venkata Krishna Row 
(Rajah) v. Venkata Rama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 10 

1 Mad. 174, at p. 187 ; 26 W. R. C. 
R. 21, at p. 23. 

* Ibid. 

* Parasara Bhattar v. Rangaraja 
Bhattar (1880), 2 Mad. 202, at p. 
205. 
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at any rate when the adopting widow is J;he surviving member of the 
illam} • 


Con Hen t of 
what kinsmen 
Bufficient. 

Joint family. 


‘'Where the husbaDd’s family is . . . undivided, . . . 
the father of the husband, if alive, might, as the head of 
the family and the natural guardian of the widow, be 
competent by his sole assent to authorize an adoption 
by her/' ^ 

Where the father is not alive, it was said in the Eminad 
case ^ that “ the consent of all the brothers, who in default 
of adoption would take the husband's share, would probably 
be required, since it would be unjust to allow the widow 
to defeat tlieir interest by introducing a new coparcener 
against their will," but an adoption with the consent of 
the manager of the joint family, who is acting hona fide, 
would apparently be upheld.^ 

In the latter case, and also probably in the case of a 
consent by the father, as head of the family, such due 
consideration of the propriety of the adoption would be 
necessary,^ as is required in the case where the family is 
separate.® 

“Even in the case of an undivided family, when a 
widow of a member thereof makes an adoption without 
the authority of her husband or the assent of her father- 
in-law, it cannot be taken to be the settled law that the 
assent of all the then surviving members of the coparcenary 
is absolutely necessary."'^ The consent of kinsmen is 
required on account of the incapacity of women to act 


^ Vasudei:<in v. Secretary of Stale 
(1887), 11 Mad. 157, at p. 179. In. 
this case the widow was the sole sur- 
viving member of the ilhm, so the 
question whether the] consent of the 
other members was required did not 
arise (see p. 188). 

^ Collector of Madura v, Moottoo 
Jiaiualinga Sathupathy (1868), 12 M. 
I. A. 397, at pp. 441, 442; 1 B. L. 
R. (P. C.)l, at p. 16; 10 K. P, 
C. 17, at p. 23. 

’ Jbid. 


^ See Jtaghunada {3ri) v. Brozo- 
likhoro {Sri) {\m), 3 1 . A. 154, at 
p. 191 ; 1 Mad. 69, at p. 81; 25 W. 
Jl. C. R. 291, at p. 302; G. C. Sir- 
car’s “ Law of Adoption,** p. 259. 

* See Karunabdi Oanesa liatnamai- 
yar v. Gopala Jiatnamaiyar (1880), 7 
I. A. 173, at pp. 177, 178, 179; 2 
Mad. 270, at pp. 279, 280, 281. 

® BosU p. 123. 

’ See Venkatakrishnamuia v. Anna- 
puma /tuna (1899), 23 Mad. 486, at 
pp. 487, 488. 
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father than to procure the consent of all whose interests 
will be defeated by the adoption.^ 

Where the joint family consists of several branches, it 
would seem to be sufficient to obtain the consent of the 
branch to which the husband belonged.^ 

It is clear that when the family is undivided the 
requisite authority cannot be sought for outside the 
family.® 

Where the widow has taken by inheritance the separate Separate, 
estate of her husband, the consent of every kinsman, how- 
ever remote, is not essential. The consent of the father- 
in-law would be sufficient.^ If the father-in-law be 
dead, there should be such proof of assent on the part 
of the sapindas as should be sufficient to support the 
inference that the adoption was made by the widow, not 
from capricious or corrupt motives, or in order to defeat 
the interest of this or that sapinda, but upon a fair con- 
sideration, by what may be called a family council, of the 
expediency of substituting an heir by adoption to the 
deceased husband.” ® 


' Collector of Madura v. Moottoo 
Jiamaiinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 442 ; 1 B. L. R. P. C. 
1, at p. 17 ; 10 W. R. P. C. 17, at p. 
23 ; Narayanasami I^aick t. Man- 
gammal (1905), 28 Mad. 315, at p. 
319. 

* Q. C. Sircar’s “Law of Adop- 
tion,” p. 259. . 

3 Raghunada {Sri) v. Brozohishoro 
(Sri) (1876), 3 I. A. 154, at p. 191 ; 
1 Mad. 69, at p. 81 ; 25 W. R. C. R. 
291, at p. 302, approving of Rania- 
Sicami lyen v. Bhagati Amuval (1873), 
8 iMad. Jur. 58, where it was held 
by the Sudr Court of Travancore 
that the assent of certain separate 
dayadies (kinsmen) of the deceased 
husband was not sufficient to validate 
an adoption by a widow to which the 
husband’s undivided brother and the 
head of the undivided family had not 
assented. 

* Collector of Madura v. Moottoo 


Jiamaiinga Sathupathy 12 M. 

I. A. 397, at p. 442 ; 1 B. L. R. (P. 
C.) 1, at pp. 16, 17 •, 10 W. R, P. C. 
17, at p. 23. 

^ Vdlanki Vcnhata Krishna Row 
(Rajah) V. Venkata Rama JLakshmi 
Aarsayya (1876), 4 I. A. 1, at p. 14 ; 

1 Mad. 174, at pp. 190, 191 ; 26 W. 
R. C. R. 21, at pp. 25, 26, explaining 
Collector of Madura v. Moottoo Ranut- 
linga Sathupathy (1868), 12 M. I. A. 
397, at pp. 442, 443 ; 1 B. L. R. (P. 
C.) 1, at p. 17 ; 10 W. R. P. C. 17, 
at p. 23. In the latter case the con* 
sent of a majority of the sapindas 
was held sufficient. See Parasara 
Bhattar v. Rangaraja Bhattar (1880), 

2 Mad. 202, at p. 206. In that case 
the assent of some aapindaa was held 
sufficient on its being shown that the 
consent of the others was refused 
from interested or improper motives, 
or without a fair exercise of discre- 
tion. See also Venhatakrishnamma v. 
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A widow should give to all the saphidas concerned an 
opportunity to advise her with regard to making an 
adoption, or against adopting a particular boy.^ 

The omission by the widow to ask the consent of one of two divided 
brothers of the deceased husband could not be justified by saying that 
it was known he would refuse. To consult him was essential to the 
widow’s obtaining the mind of the kinsman on the question.^ 

The consent of the sapindas must be free, and given 
solely in the due exercise of the discretion confided to 
them by the law with a view to the selection of a suitable 
boy for adoption. Thus a consent given on an untrue 
representation that the widow had received the permission 
of her husband is of no effect.^ 

Though gifts to procure assent might be j^owerful evidence to show 
no adoption needed, they do not in themselves go to the root of the 
legality of an adoption,” ^ 

“ There is nothing improper in a sapinda proposing to give his 
assent to a widow adopting his own son, if such son be the nearest 
sapindUf and refusing to give his assent to her adopting a stranger or 
more distant sapinday if there be no reasonable objection to the adoption 
of his own son,”® or in his stipulating that his own share should not 
be reduced by the adoption.® 

When the majority of the saptndas consent, it will be presumed that 
their assent was given on bond fide grounds.'^ 


Amuipurmmina (1899), 23 Mad. 486, 
where one supmtfa, without giving 
any reason, refused to consent. As 
to the necessity for a consideration 
by the sapindaSf see liaghunadha 
(iSri) V. Brozokishoro {Sri) (1876), 3 
I. A. 154, At pp. 192, 193; 1 Mad, 
69, at pp. 82, 83 ; 25 W. R. C. R. 
291, at pp. 302, 303; JCarumbdhi 
Ganesa liatnainaigar r. Gopala Batm^ 
vxaiyar (1880), 7 I. A. 173 ; 2 Mad. 
270. In this case the family was 
joint. Subrahmanyam v. VenkciTnnta 
(1903), 26 Mad. 627. 

* Subrahmanyam v. Vcnkamim 
(1903), 26 Mad. 627. 

* Jonnalagadda Yenhammi v. /on- 
nalagadda Subrahmaniam (1906), 34 
I. A. 22 ; 30 Mad. 50 ; 1 1 C. W. N. 345. 

* Jiaghunadha {Sri) y. Brozoh’shoro 
{Sri) (1876), 3 I. A. 164, at p. 193; 


1 Mad. 69, at p. 82 ; 25 W. R. C. R. 
291, at pp. 302, 303; Karunabdhi 
Ganesa Raimmaiyary. Gopala Ratna^ 
maiyar (1880), 7 I. A. 173 ; 2 Mad. 
270 ; Jonnalagadda Venkarnma v. 
Jonnalagadda Subrahmaniam (1906), 
34 I. A. 22 ; 30 Mad. 50 ; 11 C. W. 
N. 345; S. C. in Court below, 8u- 
brahmanyam v. Venkamma (1903), 26 
Mad. 627. 

^ Collector of Madura v. Moottoo 
Ramnlinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 443 ; 1 B. L. B. (P. 
C.) 1, at p. 17; 10 W. R. P. C. 17, 
at p. 24. 

® Subrahmanyam v. Venkamma 
(1903), 26 Mad. 627, at p. 837. 

• Srinivasa Ayyangar v. Ranga- 
sami Ayyangar (1907), 30 Mad. 450. 

^ Venkatakrishnamma r. Annapur~ 
namma (1899), 23 Mad. 486, at p. 488. 
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The assent must be ta an adoption of a specified boy, 
and not to'an adoption generally. It must be acted upon 
within a reasonable time,^ and has no operation after the 
death of the person giving it.^ 

An adoption by the senior widow with the consent of Senior widow, 
the sa;pindas is valid without the consent of the junior 
widow.® 

According to the Maharaslitra school a widow can Araharashtra 
adopt either with her husband's express permission^ or 
without such permission,^ if the estate be vested in her ® 
and there be no express ^ or implied ® prohibition by him. 

* See Suryanarayarui v. Venkata- Prahhu v. Qancsh Shivram Prabhii 
raviana (1903), 26 Mad. 681, at p. (1879), 6 Bom. 505. 

685. ^ Oopal Balkrishna Kenjale v. 

^ Lakahinihaiv. Vishnu Vasudev Vishnu Raghunath Kenjale (1898), 

Bele (1905), 29 Bora. 410. 23 Bora. 250, at p. 256 ; Rarnchandra 

* Naraijanasami Naich v. Mangam- Bhagamn v. Muiji Nanabhni (1896), 

mat (1905), 28 Mad. 315. See post^ 22 Bom. 558, at p. 566 ; Vandramn 

p. 127. As to a joint adoption, see Jckisan (Patel) v. Manilal Chunilal 

ante, p. 116. (Patel) (1890), 15 Bom. 565, at p. 

^ Dinkar Sitarani Prahhu V, Ganesh 574; Bagabai y. Bala (ISBQ), 7 Bom. 

Shivram Prahhu (1S7 9), 6 Bom. 505; H. C. App. i. ; Rupchand Hindunud 
G. C. Sircar’s “Law of Adoption,” p. v. Rakhmabai (1871), 8 Bom. H. C. 

228. (A. C.) 114. 

* Collector' of Madura v. Moottoo ® Oopal Balkrishna Kenjale v, 

Ramalinga Sathupathg (\%9%)y 'SX. Vishnu Raghunath Kenjale (1898), 

I. A. 397, at p. 436 ; 1 B. L. R. (P. 23 Bom. 260, at p. 256. In Vandra- 

C.) 1, at p. 12 ; 10 W. R. P. C. 17, van Jekisan (Patel) v. Manilal Chuni^ 

at p. 21 ; Gopal Balkrishna Kenjale lot (Patel) (1890), 15 Bom. 565, at 

V. Vish7iu Raghwiath Kenjale (1898), p. 574, the Court treated an express 

23 Bom. 250; Rarnchandra Bhagavau prohibition as the only qualification 

V. Muiji Nanahhai (1896), 22 Bom. to the power of the widow, but it is 

558, at pp. 566, 568 ; Arnava v. submitted that the observations of 

Mahadgauda (1896), 22 Bom. 416, the Judicial Committee in the CoU 

at 418 ; Gavdappa v. Qirimallappa lector of Madura v. Moottoo Rama- 

(1894), 19 Bom. 331, at p. 33T; Unga Sathupathij (\9m),l2 JA. 1. k. 

Vandravan Jekisan (Patel) v. Manilal 397, at pp. 443, 445 ; 1 B.^ L. R. (P. 

Chunilal (Patel) (1890), 15 Bom. C.) 1, at pp. 17, 18, 19 ; 10* W. R. P. 

565 ; Rarnji v. Oharnau (1879), 6 C. 17, at pp. 24, 25, ante, p. 121, 

Bom. 498 ; Rupchand Hindumal v. apply equally to a case governed by 

Rakhmabai (1871), 8 Bom. H. C. (A. the Maharashtt'a .school. In Bayahai 

C.) 114; Rakhmabai v. Radhabai v. Bala (1866), 7 Bom. H. C. App. i., 

(1868), 5 Bom. H. C. (A. C.) 181, at p. xx., the husband on his death- 

and earlier oases cited therein ; bed refused to take a son in adoption. 

“ Mayukha,** chap. iv. s. 5, paras. This was held to prevent the widow 

17, 18. adopting, and in Dnyanoba v. Radha^ 

® Rarnji y. Oharnau (187 9), 6 Bom. bai. Bom. P. J. 1894, p. 22, where 

498, at pp. 503, 504 ; Dinkar Sitai'am the husband had repudiated his wife 
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If the husband was undivided in^state ^ she cannot adopt 
without either his express permission ^ or the 'consent of 
his coparceners.® 

Where she has no express authority, the widow derives her power 
from authority presumed to have been given to her by her husband.'* 
Such authority is implied even when the husband was a minor at the 
time of his death.^ 

It has been held that the husband’s authority would not bo presumed 
in the case of the adoption of an only son, an act which, although not 
illegal, was considered sinful,® but apparently that decision would not 
now bo followed,^ and it would be held that her authority is co- 
extensive with that of her husband. 

Undivided As Under the Dravida school,® an assent given by her 
family. father-in-law,® as the head of the family, and as natural 
guardian of the widow, to an adoption in his lifetime,^® 
would validate an adoption by the widow of a member 
of the undivided family. The rules as to the nature and 

ou account of her misconduct, a pro- See, however, Lakshmibai v. Surasv'i- 
hibition was implied. Lnhshmnppa tihai (1899), 23 Bom. 789, at p. 794, 
V. Rainam (1875), 12 Bom. H. C. 362. 795, 797, 798. 

* Whether or not the husband ^ Jek'san (^Patef') v. 

possessed separate property, see ling. ^fanilnl Chunilal {Pntcl) (1890), 15 
hn\i((dha (5y’<) v. Prozokishoro {Sri') Bom. 565, 

(1876), 3 I. A. 154, at pp. 191, 192; Lakshinapixt v. Ramava (1875), 

1 Mad. 69, at pp. 81, 82; 25 \V. R. 12 Bom. H. C. 364. 

C. R. 291, at p. 302, ^ See GurnUngaswami {Sri Ralusu) 

“ Bachoo Ifurkisondas y, Afnnknrr. y. Rnmnloksh))uwirna{B(dusu){lS99) 
bni (1907), 34 I. A. 107; 31 Bom. 26 I. A. 113, at p. 128; 22 Mad! 
373 ; 11 C. W. N. 769 ; S. C. in 398, at p. 408; 3 C. W. N. 427, at 

Court below, (1904) 29 Bom. 51. p. 437, posty pp. 122, 123. 

® Aniava v. Mahadgaudn (1896), * Ante, pp. 122, 123. 

22 Bom. 416, at p. 418; Ramji v. ® Vithoba y. Bapu{l%90)y 15 Bom. 

(1879), 6 Bom. 498 ; Dinhir 110; Gopal Balkrishna Kenjalc v. 
Sitaram Prahhu v. Ganesh Shivrotn Vishnu Raghunath Kenjale (1898), 
Prabhn (1879), 6 Bom. 505. 23 Bora. 250, at pp. 255, 256. See 

* Venkappit Ragm y.jivnji Krishna Ramji v. Ghainau (1879), 6 Bom. 
(1900), 25 Bom. 30G, at p. 311 ; 498, at p. 505. The observations ot 
Aniava v. Mahadgauda (1896), 22 the Judicial Committee in 

Bom. 416, at p. 418; Ramchandra ha {Sri) y. Brozokisho7'o {Sri) {1876)^ 
Bhagavaw y. Mulji Namibhai {i^9^)y 3 I. A. 154, at p. 191 ; 1 Mad. 69, at 

22 Bom. 558, at p. 567 ; Keshav p. 81 ; 25 W. R. C. R. 291, at p. 302, 

Ramkrishnay. Govifid Ganesh {\^9i^)y seem applicable to the Maharashtra 

9 Bom. 94, at p. 97 ; LakshmapjKi y. school as well as to the Dravida 

Ramava (1866), 12 Bora. H. G. 364; school. 

Rakhmabai v. Radhabai (1868), 5 Lakshmibai v. Vishnu Vasudev 

Bom. H. C. (A. C.) 181, at p. 192. Bele (1905), 29 Bom. 410. 
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sufficiency of the consent required for the adoption by a 
widow governed by the Dravida school ^ apparently apply 
to the case of adoption in an undivided family governed 
by the Maharashtra school of law. 

Where the family is divided, an elder widow can adopt where more 
without the consent of the junior widow ; ^ but not so as widow, 
to devest property which has vested in the younger widow 
as heir to a son.^ The junior widow cannot adopt without 
the consent of the senior widow, ^ unless, perhaps, where 
the latter be incapacitated, as where she is leading an 
irregular life.® 

A joint adoption by the widows seems possible.® 

According to the Mithila school, a widow cannot under Mithiia school 
any circumstances adopt a son to her husband.'^ She can 
under that school adopt a son to herself in the Kntima 
form.® 

In the Punjab the custom varies in different locali- Punjab, 
ties.® 

A minor widow, acting under an express power given Adoption by 
to her by her husband, can take in adoption,^^ provided, at ^'**^^*^ 


‘ Ante, pp. 122, 123. 

- Bakhnuibai V. Jiadhahai (]SSQ), ^ 
Bom. H. C. (A. C.) 181, at p. 192; 
Kantji v. 0 human (1879), 0 Bom. 
498, at p. 503. 

® See Laksmihai v. Sinvsvatil-ai 
(1899), 23 Bom. 789, at p. 794; 
Anandibai v. Kashibal (1904), 28 
Bom. 461, see^os^, p. 198. 

* Padajirav v, Mamrav (1888), 13 
Bom. 160. 

® Steele, 187, 188. 

® Indar Kumoar (^Mahavani) v. 
Jaipal Kmwar (Maharani) (1888), 
15 I. A. 127, at pp. 144, 145 ; 15 
Calc. 725, at pp. 746, 747. See ante, 
p. 115, note 9. 

• **Dattaka Mimansa,’* s. 1, para. 
16; ** VivadaChintamani (Tagore’s 
translation), pp. 74, 75 ; W. Mac- 
naghten’s ** Hindu Law,” vol, i. pp. 
95, 100. See Jairarn Dhami v. Musan 
Dhami (1830), 6 Ben. Sel. R. 3 (new 
edition, 3), but that was not a Mithila 


case, and therefore was not decided 
according to the Mithila law, although 
Mithila authorities were cited. 

® Post, p. 159. 

® Tupper’s “ Punjab Customary 
Law,” vol. ii. pp. 154, 178,205; vol. 
iii. pp. 78 et seq., 87, 89, 90. 

I,e. who has not attained the 
age of majority according to Hindu 
law (ctnte, p. 41). 

“ Mondakini Dasi v. Adinath Dey 
(1890), 18 Calc. 69 ; Haradhun Rai 
v. Biswanath Rai (1815), W. Mac- 
naghten’s “Hindu Law,” vol. ii. p. 
180; Sircar’s “Vyavastha Darpa- 
na,” 2nd ed., p. 769. Contra G. C. 
Sircar’s “ Law of Adoption,” p. 249. 
It is there suggested that an adoption 
by a minor widow is voidable, but it 
is submitted that, if it be otherwise 
unobjectionable, it cannot be avoided. 
The Hindu law does not seem to con- 
template a voidable adoption. 
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any rate, she has attained sufficient maturity of under- 
standing to comprehend the nature of the act.^ The same 
rule would apparently also apply to an adoption under 
the Dravida school with the authority of the sapindas,^ 
and to a case under the Maharashtra school, where similar 
authority had been given. It is apparently unsettled 
whether a minor widow can, in a case governed by the 
Maharashtra school, act upon the implied authority of her 
husband.^ 

A widow cannot adopt unless she be the widow of the 
last full owner,^ or the estate is vested in her as heir to 
her son, legitimate or adopted, who has died unmarried, 
or has left no child or widow surviving him,® or (it is 
submitted) if the circumstances be such that the estate 
will vest in the adopted son on his adoption.® 

Before the decisions on which the above proposition is based were 
Sastri G. C. Sircar said, in his “ Ijaw of Adoption,” “ If the 


* Mondakini Dasi y. Adtnath Dey 
(1890), 18 Calc. 69, at p. 72. In 
this case the widow was 11 or 12 
years of age, but, as the boy to be 
adopted had been designated by her 
husband, the discretion to be exer- 
cised by her was limited. It may 
be questioned whether in the absence 
of such limitation a girl of so tender 
an age would be competent to exer- 
cise sufficient discretion in the selec- 
tion of a boy. See ante^ p. 107. 

See Mayne’s Hindu Law,* ** 7th 
ed., pp. 150, 151. 

* Sircar’s “Law of Adoption,** p. 
250. 

^ Paxjapa Akkapa Patel v. Appauna 
(1898), 23 Bora. 327, at p. 329; 
Goped Balkrishna Kenjale v. Vishnu 
Paghunath Kenjale (1898), 23 Bom. 
250 ; Vasudeo Vishnu Manohar v. 
Panichandra Vimyak Modak (1896), 
22 Bom. 551. See also cases, 
pp. 130, 131. 

^ Vellanki Venkata Krishna Row 
{Rajah) y, Venkata Rarm Lakshmi 
Narsayya (1876), 4 I. A. 1 ; 1 Mad. 


174; 26 W. R. C. K. 21; Gavdappa 
V. Girimallappa (1894), 19 Bom. 
331 ; Ravji Vinayakraxj Jaggannath 
Phankarsett y. Lakshmibai (1897), 
11 Bom. 381, at p. 397, See posty 
pp. 130, 131. 

As was the case in Deeno Moyce 
Posse c {Srecniutty) y. Doorga Per shad 
Milter (1865), 3 W. R.’ M. A. 6, 
where a Hindu, governed by the 
Bengal school of law, left his pro- 
perty to a boy to be adopted by the 
widow of his son, who had pre- 
deceased him. In this case the boy 
took under the will, but the Court 
treated the adoption as valid, and in 
Deeno Moyee Dossee {Sreemutty) v, 
Tarachurn Koondoo C howdhry {iSQ5)y 
Bourke A. 0. C. 48 ; 3 W. R. M. A. 
7, note, which referred to the same 
adoption, the Court held that the 
widow took as heir of the son, so 
adopted, and thus upheld the adop- 
tion. There might also be the case 
of a woman taking as heir of her 
son’s son. 
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ancestral estate is vested in* the mother-in-law by reason of her son 
predeceasing his father, it would appear that both the mother-in-law 
and daughter-in-law are competent to adopt. What has been laid 
down is that the adoptive father’s estate must bo vested in the adopting 
widow, in order that an adoption made by her may be valid. If the 
daughter-in-law adopts first, then the mother-in-law cannot make an 
adoption during the life of the son adopted by the daughter-in-law, for 
the father-in-law cannot under that circumstance bo considered as 
destitute of male issue, there being that grandson by adoption in 
existence. But if the mother-in-law adopts first, then the daughter-in- 
law cannot be precluded thereby from making an adoption for the 
spiritual benefit of her husband who would not be benefitted by his 
mother’s adoption. This distinction would apply to all similar cases 
in all the schools.” It is submitted that having regard to the above- 
mentioned decisions, the daughter-in-law cannot so adopt. 

In the absence of express direction to the contrary,^ a Time for 
power of adoption, whether express or implied,^ may be povTeT^ 
exercised at any time, provided it be not exhausted, or be 
at an end.® 

Adoptions made twelve,^ twenty- two,^ twenty-five,® fifty-two,^ and 
even seventy-one® years after the death of the adoptive father have 
been upheld. 

Except, perhaps, in Bengal, a power, which does not Successive 
expressly or impliedly prohibit successive adoptions, is 
not exhausted by heaving been once exercised.® 

According to the Bengal authorities, such permission 
is exhausted by having been once exercised.^® 

^ See Mutsaddi Lai v. Kundan Lai 
(1906), 33 I. A. 55; 28 All. 377. 

2 F. Macn. 167. 

* Po5<, p. 130. 

< Anon. (1814), 2 Mori. Dig. 18. 

* Bhaaker Baohajee v. Narro Rag- 
humth (1826), Bom. Sel. R. 24.| 

® Giriowa v. Bhimaji Raghunath 
(1884), 9 Bom. 58. 

' Brijhhookunjee Muharaj (Sree) v. 

OokoolootsaojceMuharaj ( Sree) (1816), 

1 Borr.181 (edition of 1862, p. 217). 

* Raje Vyankatrav Anandrav 
Nimbalkar v. Jayavantrav (1867), 4 
Bom. H. C. (A. C.) 191. 

* Kannepalli Suryanarayana v. 

Pucha Venkata Ratnana (1906), 33 I. 

A. 146; 29 Mad. 382; 10 C. W. N. 


921. S. C. in Court below, Surya- 
narayana v. Venkatarnma)ia (1903), 
26 Mad. 681. See Paraaara Bhattar 
V. Rangaraja Bhattar (1880), 2 Mad. 
202 ; Vellanki Venkata Krishna Row 
(^Rajah) v. Venkata Ranvx Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 
10; 1 Mad. 174, at pp. 186, 187; 
26 W. R. C. R. 21, at p. 23. An 
adoption cannot be made during the 
lifetime of the earlier adopted son, 
ante, p. 103. 

Purnuinund Bhuttacharuj v. 
Ooomakunt Lahoree (1828), 4 Ben. 
Sel. R. 318 (new edition, 404); 
Oourmith Chowdhree vr Arnopoorna 
Chowdhrain^ Ben. S. D. A. 1852, p. 
332 ; Deeno Moyee Doaaee {Sreemutty) 
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In Kannepalli Suryanarayana v. PUcha Venkata Bamana^ the 
Judicial Committee in dealing with a Madras case, say that they are 
unable to attach much weight to Oournath Chowdhree v. Arnopoorna 
Chowdrairif^ and also say, “The more liberal rule had been followed by 
the lligh Court of Bombay, as well as in Madras, and was not without 
support in Bengal (see Surendra Nandan v. Sailaja Kant Das 
Mahapatray^ and the Itamnad case It is therefore unlikely that, if 
a Bengal case on this subject were to come before the Judicial Committee, 
the Bengal authorities would be followed. 

A widow’s power to adopt is at an end for all purposes 
as soon as the estate of her husband is vested in an heir ® 
(other than herself®), of his natural or adopted son, or of 
his son’s son,® or son’s son’s son who has inherited to him, 


V. Tarachurn Koomioo Chowdhry 
(1865), 1 Bourke (A. 0. C.) 48; 
3 W. R. M. A. 7, note ; Mohen» 
drololl Mookerjee v. Bookiney Dabec 
(1864), Coryton, 42, at p. 46; F. 
Mncn. 156, 179. Sir W. Macnaghten 
(vol. i. pp. 86-90) treats the point 
as disputed. lie says that according 
to the doctrine of the “ Dattaka 
Mimansa,’^ the second adoption would 
clearly be illegal ; but that Jagan- 
natha holds that it would be valid, 
the object of the first being defeated, 

» (1906), 33 I, A. 145; 29 Mad. 
382; 10 C. W. N. 921. 

* Ben. S. D. A. 1852, p. 332. 

« (1891), 18 Calc. 385. In that 
case there had been permission to 
adopt three sons in succession. 

* Collectoi' of Madura v, Moottoo 
Bamalinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 443; 1 B. L. R. P. 
C. 1, at pp. 17, 18 ; 10 W. R. (P. C.) 
17, at p. 24. This was a Madras 
case. 

® In Ramkrishna Ranichandra v. 
Shamrao Yeshwaiit (1902), 26 Bom. 
526, the son had left a son, and in 
Anmmmah v, Mabbu Bali Reddy 
(1875), 8 Mad. H. C. 108, he had left 
an adopted son. In the following 
cases the son had left a widow : Bhoo~ 
bun Moyee Dd)ia (^Muesumat') v. Ram 
Kiihore Acharj Choufdhry (1865), 10 
M. I. A. 279, at p. 310; 3 W. R. P. 


C. 16, at p. 18 ; Pudma Coornari Dehi 
V. Court of Wards (1881), 8 I. A. 
229, at p. 245 ; 8 Calc. 302, at p. 
309; Tarachurn Chatter ji v. Suresh 
Chunder Mookerji (1889), 16 I. A. 
166 ; 17 Calc. 122 ; Thayammal 

V. Venkatararna Aiynn (1887), 14 
I. A. 67, at pp. 70, 71 ; 10 Mad. 
205, at p. 209 ; Amava v. Mahadgan^ 
da (1896), 22 Born. 416; Keshav 
Ram Krishna v. Govind Ganesh (1884), 
9 Bom. 94 ; Manikyamala Bose v, 
Nanda Kumar Bose (1906), 33 Calc, 
1306; 11 C. W. N. 12. 

® Vellanki Venkata Krishna Row 
{Rajah) v. Venkata Rama Lakshmi 
Narsayya (1876), 4 I. A, 1 ; 1 Mad. 
174; 26 W. 11. C. R. 21; Venkappa 
Bapu V. Jiv'iji Krishna (1900), 25 
Bom. 306, at p. 310 ; Gavdappa v. 
Girimallappa (1894), 19 Bom. 331. 
See Payapa Akkapa Patel v. Appanna 
(1898), 23 Bom. 327, and cases posty 
p. 197, note 6. 

^ See Bhoobun Moyee Debia {Mus- 
sumat) V. Ram Kishore Acharj Chow^ 
dhry (1865), 10 M. I. A. 279, at 
p. 310 ; 3 W. R. P. C. 15, at p. 18 ; 
Manik Chand Qolecha v. Jagat SeU 
tani Prankumari Bibi (1889), 17 
Calc. 517. 

® In Faizuddin AH Khan v. Tincowri 
Saha (1895), 22 Calc. 565, the son 
was succeeded by his mother, and in 
Drobomoyee Chowdhrain v. Shama 
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and is not revived by the death of such heir, even when 
on such death she herself succeeds to the property which 
was of her husband, and therefore by adopting, devests 
no estate but her own-.^ 

This rule applies, whether there be an express power 
given by the husband, or such power be implied,^ as in 
the Maharashtra school, or the power be exerciseable 
with the consent of the sapindas.^ 

It is unsettled whether this rule applies in its entirety to an adoption Jains, 
by a Jain widow, who can adopt without the consent of her husband.^ 

It has been so applied in Bombay,^ but in Calcutta it has been held ® 
that a Jain widow in whom the estate was vested can adopt, although 
her husband’s adopted son has died leaving a son as his heir. Although 
the decision rested on the distinction between the power of a Jain 
widow and that of the widow of an ordinary Hindu, the Court seems to 
have acted on the view of the decision in Bhoohunmoyee^ s caso,^ which 
was accepted by the Calcutta High Court in Puddo Kumaree Dehee v. 

Juggut Kiahore Adharjee^ but which was not accepted by the Judicial 
Committee in the appeal from that decision.^ 

It has been attempted to extend the rule to the case Death of sou 
where the son, although he has left no heir, other than ment of 
the adopting mother, had attained to full age and capacUy.*^^ 


Churn Chowdhrg (1885), 12 Calc. 
246, by his grandmother. Qavdappa 
v. Girimallappa (1894), 19 Bom. 
331. 

* Pudma Coomaf'i Dehi v. Court of 
Wardi (1881), 8 I. A. 229; 8 Calc, 
302, reversing Puddo Kumaree Debee 

V. Juggut Kishore Acharjee (1879), 5 
Calc. 615. (This case also had the 
effect of overruling Bykant Monee 
Boy V. Kistoioonderee Roy (1867), 7 

W. R. 392.) Thayammal v. Venkata- 
rama Aiyan (1887), 14 I. A. 67, at 
pp. 70, 71 ; 10 Mad. 205, at p. 209 ; 
Bamkriahna Ramchandra v. Shamrao 
Yeahvsant (1902), 26 Bom. 526 ; Gav- 
dappa V. Girimallappa (1894), 19 
Bom. 331, at p. 337 ; Kriahnarav 
Trimhak Haaabnia v. ShankatraD Vi- 
nayak Haaabnia (1892), 17 Bom. 164. 

* Amava v. Mahadgauda (1896), 


22 Bom. 416 ; Keahav Bam Krishna 
V. Govind Gancah (1884), 9 Bora. 94 ; 
Ramchandra v. Shamrao (1902), 26 
Bom. 626, at p. 528. See Aimndihai 
r. Kashibai (1904), 28 Bom. 461. 

® Thayammal v. Venkataravui Aiyan 
(1887), 14 I. A. 67 ; 10 Mad. 205. 

* Ante, p. 120. 

* Anuiva v. Mahadgauda (1896), 
22 Bom. 416. 

* Manik Chand Goleoha v. Jagat 
Settani Pran Kumar i Dibi (1889), 17 
Calc. 518, at pp. 537, 538. 

Bhoobun Meyce Dcbia {Musaumat) 
V. Ram Kiahorc Acharj Chowdhry 
(1865), 10 M. I. A. 277, at p. 310; 
3 W. R. P. C. 15, at p. 18. 

» (1879), 5 Calc. 615. 

® Pudma Coomari Dehi ▼. Court of 
Ware* (1881), 8 I. A. 229; 8 Calc. 
302. 
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complete ceremonial capacity/ of had been married/ but 
this extension has not been recognized.^ 

It may be a question whether the power to adopt would 
not be at an end when the widow has devested herself of 
the estate by surrender, or authorized alienation.^ 

It is submitted that in the case of a joint family 
governed by the Mitakshara law, the power of a widow 
to adopt extends until partition.® 

A widow by remarriage loses her power to take in 
adoption.^’ 

It is unsettled whether an unchaste widow can adopt. 

In Sayamalal Butt v. Saudammi Dasi^'^ Norman, J., held that an 
unchaste widow, who was pregnant by tlie man with whom she was 
living in a state of concubinage, and who had not performed any 
expiation, could not take in adoption. This decision was based u[)on 
the alleged necessity for the performance of religious ceremonies, but, 
as the parties were Sudras, it is clear® that no religious ceremonies were 
necessary, an^l it is therefore doubtful whether this decision can be 
viewed as an authority. Where religious ceremonies arc unnecessary 
(and it is by no means clear that in any case religious ceremonies are 
requisite in the case of adoption by a widow there seems to be no other 
authority prohibiting adoption by an unchaste widow. If she bo not 
actually pregnant, she can remove the bar, if it bo one, by expiation.^’^ 
As a widow adopts, not for her own benefit, but for that of her 
deceased husband, it may seem hard that her want of chastity should 
deprive him of the benefits which, according to Hindu ideas, accrue to 
him from an adoption. 

The question whether a widow, who is in a state of 
ceremonial impurity from the death or birth of a relation, 
and wlio has not performed the necessary expiation, is 


* See Ram S(ymdur Singh v. Sur~ 
banco Dossce (1874), 22 W. R. C. R. 
121 ; Oavdappa v. Girimallappa 
(1894), 19 Bom. 331, at p. 337; 
Amnva v. Mahndgaudt (1896), 22 
Bora. 416, at p. 421 ; Verahhai Ajid)- 
hai V. Hiraba (Rat) (1903), 30 I. A. 
234 ; 27 Bom. 492 ; 7 C. W. N. 716. 

* Venkappa Bapu v. Jivaji Krishna 
(1900), 25 Bom. 306, see p. 311. 

* Cases in notes 1 and 2 above, 

* See Sircar’s “ Law of Adoption,” 
p. 416. 


* See Sircar’s * ** Law of Adoption,” 
pp. 253, 254. 

® West and Biihler, p. 999, referred 
to in Panchappii v. Sanganbasawa 
(1899), 24 Bom. 89, at p. 94; Sircar’s 
“Law of Adoption,” p. 251. 

7 (1870), 5 B. L. R. 362. 

» Post, p. 153. 

® Post, p, 155. 

See Tliukoo Race Bhide v. Ruma 
Baee Bhide (1824), 2 Borr, 446, at 
p. 456. 
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competent^ to adopt, is apparently the same as the question 
whether a man can under such circumstances adopt. ^ 

If she can, as apparently she can, depute a relation to perform such 
ceremonies, if any, as may be necessary,*-^ there can be no objection to 
an adoption by her. There is, moreover, a question whether any 
religious ceremonies are necessary in the case of an adoption by a widow.^ 

If . none are necessary, her ceremonial impurity cannot allect the 
adoption. 

A widow’s power of adoption cannot bo exercised 
unless the circumstances are such as would have justified band couki 

, I , 1 1 1 * 1 ! T have adopted. 

an adoption by her husband, ir alive. 

Thus she could not adopt a boy whom her husband could not have 
adopted, and she cannot adopt so long as a son, son’s son, son’s son’s son 
of her husband be in existence.^ During that time her power of adoption 
is in suspense.^ 

“ It follows on principle that a tnan cannot delegate to others, to bo 
exercised after his death, any greater power than he himself possessed 
in his lifetime.” ® 

A widow is under no lepfal obligation to exercise a No obligation 

^ ^ to adopt. 

power of adoption.*^ An express direction by the husband 
cannot be enforced,® even if he directed the adoption of a 


* Ante, p. 111. See Rangamya- 
karnrm v. Alwar 8ctti (1889), 13 
Mad. 214; Ravji Vinayakrav Jaggan- 
noth Shankarsett v. Lakshtnibai 
(1887), 11 Bom. 381, at p. 395. 

* See Lakshmibai v. Rarnchandra 
(1896), 22 Bom. 590 ; Vijiarangam 
V. Lakshuman 1 ), 8 Bom. H. C. 
(0. C.) 244 ; Sircar’s “ Law of Adop- 
tion,” p. 213. 

® Postf p. 165. 

* Gopeelall v. Chundraolee Buhoojeo 
(^Mussamut Sree) (1872), I. A. Sup. 
Vol. 131 ; 11 B. L. 11. 391 ; 19 W. R. 
C. R. 12. 

* Gavdappav. Gt’rtV;w//fxppa(1894), 
19 Bom. 331, at p. 337. 

® Gopeelall v. Chundraolee Bnhoojco 

{Mussamut Sree) (1872), I. A. Sup. 
Vol. 131, at p. 133 ; 11 B. L. R. 391, 
at p. 394, 19 W. R. C. R. 12, at 
p. 13. 

^ Baniundoss Mookerjea v. Tarinec 

(^Mussamut) (1858), 7 M. I. A. 169, 


at p. 190; Mutsaddi Lai v. Kundan 
Lai (1906), 33 I. A. 55; 23 All. 
377 ; ILm Sunduri Dabee v. 
Sourobince Dabee (1881), 7 Calc. 
288 ; 9 C. L. R. 83 ; Pearce Dayce 
(^Mussamut) v. Hurbunsec Koocr 
(^Mnssamut) (1873), 19 W. R. C. R. 
127 ; Decno Moyce Dossco {Sree- 
mutty) V, Doorga Per shad Mittcr 
(186’5), 3 W. R. M. A. 6, at p. 7 I 
Dino Moyce Chowdhrain v. Rehling 
(1865), 2 W. R. M. A. 25 ; Rajeoo- 
nutree {Sreemutty) v. Nobocoomar 
Mullick (1856), 1 Boul. 137 ; Sev. 
641, note ; Dyamoyee Chowdhrain v. 
Rasbeharce Singhy Ben. S. D. A. 
1852, 1001, at p. 1013. See Shama- 
vahoo V. Dwarkadas Vasaiiji (1878), 
12 Bora. 202. 

" See Unia Sunduri Dabee v. Soui'o- 
binee Dabee (1881), 7 Calc. 288; 9 
C. L. R. 83 ; Dim Moyce Chowdhrain 
V. Rehling (1865), 2 W. R. M. A. 
25. 
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particular boy.^ The widow does not, by the non-exercise 
of the power, forfeit any of her rights as widow, ^ or mother.® 

In a case where the husband has power to deal with property by will 
there is iietliing a]»parentJy to prevent him from enforcing the exercise 
of a poAver of adoption by a gift over of his property to some one 
other than tlic widow, in the event of the power not being exercised 
witliin a specified time. 

Until she actually adopts, a widoAV can exercise no rights on behalf 
of the boy, the adoption of whom she is contemplating.'^ 

It is unsettled whether a covenant by a widow not to 
adopt is valid.® 

Such question might depend upon the nature of the power (if any).® 

It is submitted that she could not be restrained from exercising a 
power, which is given to her, not for her own benefit, but for that of 
her husband. 


Capacity to Give in Adoption. 

Tlio natural father*^ can give in adoption where there is 
no dissent by the mother, and, even in case of such dissent, 
the weight of authority is in favour of the father's power 
to give his son in adoption. 


* See PraS'inrutmai/i Dasi v. Ka- 
dan^mi Dasi (1868), 3 li. L. R. 0. C. 
85. This question was suggested, 
but not decided, in Bamundoss Moo- 
kerjea v. Tarinee (Mussamut) (1858), 
7 M. I. A. 169, at p. 190, and in 
Shamamhoo v. Dwarhufas Vemtiji 
(1878), 12 Bom. 202, .at p. 215. 

* Bamundoss Movkcrjca v, Tarinee 
(^.Hussamut) (1858), 7 M. I. A. 169, 
at p. 190; lianutn Animal v. Subban 
Annavi (1865), 2 Mad, H, C. 399; 
Uma Sunduri Daboe v. Sourobinee 
Dnbcc (1881), 7 Calc. 288; 9 C. L. 
R. 83; Lakshmana Ban v. Lakshmi 
Ammal (1881), 4 Mad. 160; Prasan- 
numai/i Dasi v. Kadainbini Dasi 
(1868), 3 B. L. R. 0. C. 85; Deeno 
Moyce Dossee {Sreemiitiy') v. Doorga 
Pershad Mitter (1865), 3 W. R. M. 
A 6, at p. 7 ; Deeno Moyce Dossee 


(^Sreemutty) v. Tara, churn Koondoo 
Chowdhry (1865), Bourke, A. 0. C. 
48; 3 W. R. M. A. 7, note; Dino 
Moyeo Chowdh'ain v. (1805), 

2 W. R. M. A. 25. 

* Deeno Moyce Dossee (Sreemutty) 
V. Tarachund Koondoo Chowdhry 
(1865), Bourke, A. 0. C. 48 ; 3 W. 
R. M. A., 7 note. 

^ Subudra Chowdrayn (Mussamaut) 
V. Goluhwth Chowdhry (1843), 7 
Ben. Sel. R. 143 (new edition, 166). 

* In Assur Purshotam v. liatanbai 
(1888), 13 Bom. 56, the Court re- 
fused to issue an ad interim injunc- 
tion restraining the widow from 
adopting. 

* See Mayne’s “Hindu Law,” 7th 
ed., p. 153. 

’’ An adoptive father cannot give 
in adoption. See posty p. 149. 
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In Narayanasami v. Kuppusami (1887), 11 Mad. 43, at p. 47, it is 
said, “ Wherd there is a competition between the father and mother, 
the former has a predominant interest or a potentijil voice.” 

Mr. Mayne says,^ “It is quite settled that the father alone has 
absolute authority to dispose of his son in adoption, even without the 
consent of his wife, though her consent is generally sought and 
obtained.” He cites two cases. In one (Alank Manjari v. Fakir 
Ohand Sarhar (1834), 5 Ben. Sel. R. 356 (now edition, 418)), the 
question was as to the adoptive mother’s consent, which is a different 
question from the present one. In the other (Chiiko JRaghunath 
Rajadiksh v. Janaki (1874), 11 Bom. H. 0. 190), the question did not 
arise, but (at p. 202) the Court says, “ In the eye of Hindu law, when 
a man gives his son in adoption, he would seem to exercise a power, 
more like the power of an absolute proprietor than of a guardian.” 

Sastri G. C. Sircar ^ contends that the abolition of slavery has 
impliedly destroyed a Hindu father’s absolute dominion over his son, 
and concludes, “ The proper view to take, therefore, seems to be that 
the father alone is incompetent to give when the mother is opposed to it, 
and that such gift is not void, but voidable only at the instance of 
the mother.” 

Nanda Pandita^ contends that unless the mother consents, the 
adoption does not affect the boy’s relationship to his maternal relations. 

It is scarcely likely that this view would now bo taken by the 
Courts. 

A mother can, during the father's lifetime, with his Mother, 
consent, give her son in adoption.^ 

On the death of the father, or on his being permanently 
absent from home, or on his entering a religious order, 
or losing his reason, or otherwise becoming incapable 
of giving his consent, a mother can give her son in 


' “ Hindu Law,” 7th ed., p. 169. 
Strange (“Hindu Law,” vol. i. p. 81) 
says, “ As in adopting, so in giving in 
adoption, though the concurrence of 
parents is desirable, the husband 
appears, by the weight of authority, 
to be independent of the wife, the 
father of the mother.” See “ Datta- 
ka Mimansa,” s. 4, paras. 10, 11, 
13-15, 17 (see also s. 1, paras. 15, 
16); 8. 5, para, 14, and note, and 
8 . 6, paras. 50, 51 ; “ Mitakshara,” 
chap. i. 8 . 11, para. 9; Colebrooke’s 
“ Dige8t,” vol. iii. pp. 244, 254, 257, 
261 ; “ Viramitrodayn,” chap. ii. 


part ii. s, 8 (G. C. Sircar’s transla- 
tion), p. 115; “ Dattaka Chandrika,” 
8. 1, paras. 31, 32. Contrd, see 
“Mitakshara,” chap. i. s. 11, para. 9, 
note ; Sutherland’s “ Synopsis,” note 
9 (p. 224) ; “ Vyavahara Mayukha ” 
(Mandlik’s edition), p. 50. 

* G. C. Sircar's “ Law of Adop- 
tion,” pp. 274, 275. 

* “ Dattaka Mimansa,” vi. 50, 
51. See post, p. 185. 

* Lallubhai Bapubliai v. Mankumr- 
hhai (1876), 2 Bom. 388, at pp. 404, 
405; G. 0. Sircar’s “Law of Adop- 
tion,” p. 276. 
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adoption/ provided that the father has neither expressly 
nor impliedly prohibited her from so doing.* 

The power to give in adoption is not limited to a season of distress, 
nor is it alTccted by the possession of means by the giver.^ 

Under no circumstances can any one other than the 
father or mother give a boy in adoption.'^ 

A stepmother,^’ a brother,^ and a paternal grandfather,^ have no 
power to give in adoption. 

The power to give a son in adoption cannot be 
delegated to any person ; ® but a father or mother may 


‘ Jogesh Chandra Bauer jee v. 
Nritgaka/i lhd>i (1903), 30 Calc. 935. 
S. C. sab. notn, Jogesh Chundrr Ban- 
dopadhga v. Jonahali Bcjuin\ 7 C. W. 
N. 871 ; Itangnhai v. Bhagirthihai 
(1877), 2 liom. 377, at p, 38o'; Mhal- 
sabai v. Vlthoba Khandapjxi Gulve 
(1862), 7 Uom. H, 0. App. xxvi, ; 
JIurra Soondrcc fhisaic v. ChuiuUr- 
inoneg JJaascCj Scv. 938 ; Arnachellum 
Pillaif V. /gasawuiy Pillag (1817), 

1 Mad. Sel. Dec. 154 ; 1 Norton, L. 

C. 90. (In that case the kinsmen 
assented, but such assent was not 
considered necessary in Bai'ai/anasami 
v. Knppnsami (1887), 11 Mad. 43, at 
p. 47, or in (fnrnlingaswauii v. Rama- 
lakshrna/nina (1894), 18 Mad. 53, at 
p. 58). “ Mitakshara,” chap. i. s. 11, 

para. 9. See “ Mann,’* chap. ii. para. 
168. 

Ra)ig7(bai V. B h< ig irthibai (^1877)^ 

2 lloin. 377 ; Raraganasamiv. Kuppu- 
sand (1886), 1 1 Mad. 43, at pp. 47, 
48. See Tarini Charan Chuwdhrg v. 
Saroda Sundari Aw (1869), 3 li. L. 
R. A. C. 145, at p. 160 ; 11 W. R. C. 
R. 468, at p. 476 ; Gurnlingaswami 
{Sri Balnsu) v. Raimi nkshmanwia 
(Balu.m)(\m), 26 1. A. 113, at p. 128 ; 
22 Mad. 398, at p. 408 ; 3 C. VV. N. 
427, at pp. 436, 437. See S. C. in 
Court below, GtiruUngaswami v. /?«- 
inalaksliinamrna (1894), 18 Mad. 53 
at pp. 58, 59. Sir G. L), Banerjee 
(“ Law of Marriage,” 2nd ed., p. 167) 
says that except in Southern India a 


mother can only give in adoption 
with the consent of her husband, and 
relies on “ Manu,” chap. ix. para. 
168, “Dattaka Mimaosa,” s. 1, para. 
15, and “Dattaka Chandrika,*’ s. 1, 
para. 31. See, however, “Dattaka 
Chandrika,” s. 1, para. 32. 

“ The precepts prohibiting a gift 
except in time of distress are not 
rules of law. See “ Manu,'* chap. ix. 
para. 168 ; “ Dattaka Mimansa,” s, 4, 
paras. 19, 20; “Mitakshara,” chap, 
i. s. 11, para. 10. 

See “ Vasistha,” xv. ss. 2, 5 ; 
Colebrooke’s “Digest,” vol. iii. p. 
242; “Manu,” chap. ix. para. 168; 
Lafishmappa v. Ranuiva (1875), 12 
Boni. H. C. 362, at p. 376. 

® Papamnia v. V, Appa Rau 
(1893), 16 Mad. 384. 

“ Tara Munce Dibia (Mussuumaut) 
V. J)cv Narayun Rai (1824), 3 Beu. 
Sel. R. 387 (2nd edition, 516) ; J/oo- 
thoosawrny Naidu v, Lutchmydavnm~ 
mah, Mad. Dec. 1852, p. 96 ; Norton 
L. C. i. 66 (differing from Veeraper- 
inall Pillay v. Narain Pillay (1801), 
1 Mad. N. C. 78, at p. 109) ; « Vya- 
vastha Darpana,” 825. 

^ Collector of Surat v. Dhirsingji 
Vaghbaji (1873), 10 Boro. H. C. 235. 
See Kenchawa v. Ningupa (1867), 10 
Boro. H. C. 265, note. 

* Bluigvandas Tejmal v. Rajinal 
(1873), 10 Bom. H. C. 241 ; Bashetti^ 
apjKi V. Shivlingappa (1873), 10 Bom. 
H. C. 268. 
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authorize another person to perform the physical act of 
giving a son in adoption to a named person.^ 

It is not settled whether a minor father or mother can 
give his or her son in adoption. 

The Hindu law books do not expressly prohibit a minor from giving 
a son in adoption.^ This is probably for the reason tliat the event would 
be unlikely to occur. The question apparently stands upon the same 
footing as the capacity to take in adoption,^ and, at any rate, a father 
who has not attained the ago of discretion^ would apparently be 
incompetent to give his son in adoption. As a Hindu minor cannot 
make a will, and apparently cannot appoint a testamentary guardian, 
it would seem unlikely that ho would have power to dispose of a child, 
in respect of whose custody after his death be could make no provision. 

There seems no reason why an adult father could not give to his 
minoj widow power to dispose of his son in adoption. 

It has been hold that a Hindu father, at any rate if lie 
is not a Brahmin, does not lose his capacity to give his 
son in adoption by reason of his conversion to Mahome- 
danism.® 

In this case the child had remained a Hindu. If the child had also 
become a Mahoinodan, the Hindu law of adoption would have been 
inapplicable. In spite of the above decision, there is a question 
whether a father, who has by his conversion adopted a system of 
law which does not recognize the adoption of sons, can retain a 
portion of the system which he has repudiated.'^ Act XXL of 1850 
merely destroys the effect of any law or usage which inflicts a for- 
feiture of rights or property upon persons changing their religion. In 
this case the forfeiture, if it can bo so described, docs not arise 
from any law or usage. There is, it is submitted, an abandonment 
of a right, by virtue of the voluntary assumption of other rights 
which are inconsistent with such rights. The above decision is 
based upon authorities which deal with the right of custody, which 


' Shamsing v. Santahai (1901), 25 
Bom. 551 ; Jammibai v. Raijchand 
Nahalchand (1883), 7 Bom. 225; 
Vijiarangam v. Lakshuman (1871), 
8 Bom. H. C. 0. C. 244, at p. 
257. 

* G. C. Sircar’s “Law of Adop- 
tion,” 1888, p. 371. 

* Ante^ pp. 107, 108. 

< Ante, p. 107. 


* That is, a minor within the 
meaning of the Indian Majority Act 
(IX. of 1875). 

* Shamsing v. (1901), 25 

Bom. 551. 

^ See Jowala Buksh v, Dharurn 
Singh (1866), 10 M. I. A. 511, at p. 
537 ; Abraham v. Abraham (1863), 9 
M. I. A. 199, at p. 243 ; 1 W. K. P. 
C. 1, at p. 5. 


Gift of son by 
minor. 


Abandonment 
of Hinduism. 
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was a right known both to the system abandoned, and to the 
Bystein adopted. 

A father, who becomes a Brahmo, does not lose bis right to give 
his son in adoption.^ 

Remarriage of A widow by remarriage loses her power to give her 
son in adoption, even when she belongs to a caste in which 
remarriage is customary.^ 

Where the father has expressly authorized his widow to give in 
adoption, remarriage would not necessarily have the same effect, ^ and 
apparently it would not aifect the authority, where the parties belong 
to a caste in which remarriage is customary. 


Who may be Taken in Adoption. 


Identity of 
class. 


The boy must belong to the same primary caste ^ as 
that of his adoptive father,® 


For instance, a Brahmin cannot adopt a Kshatriya or a Sudra. 

The reason for this rule is that the adoptive father could not have 
married the natural mother, when a virgin, as she belonged to a 
diderent class.® 

There seems to he nothing to prevent an adoption of a boy belonging 
to a different subdivision of the Sudra class, ^ as the weight of authority 
is in favour of the legality of a marriage between persons belonging to 
different subdivisions of that class.® 


No preferential No boy has a preferential or any right to be adopted, 
right. ^11(1 there is nothing to prevent the adoption of a stranger, 

even though there be a near relation qualified for adoption. 


' A'usuni Knnvvi lioijy. Satyaran^ 
jan Dus (1903), 30 Calc. 999; 7 C. 
W. N. 784. 

* Panchappa v. Sunganbasawa 
(1899), 24 Bom. 89. 

* Ibid.y at p. 91. 

* Ante, p. 17. 

^ See Mayne’s “Hindu Law,” 7th 
ed,, pp. 177, 178 ; “ Manu,” chap. ix. 
para. 168 ; “ Mitakshara,” chap. i. 
8. 11, para. 9 ; “ Vyavahara Mayuk- 
ha,’* chap. v. s. 5, para. 4; “Dattaka 
Mimansa,” s. 2, paras. 22, 23-25; 
“Dattaka Chsndrika,” s. 1, paras. 


12-16. See G. C. Sircar’s “Law of 
Adoption,” pp. 165, 357, 358. 

® See post, p. 139. 

' Decision of the Calcutta High 
Court in Regular Appeals, 274, and 
322 of 1886, referred to in 0. C. 
Sircar’s “ Law of Adoption,” p. 165 ; 
see also pp. 357, 358, of the same 
work. See, however, Sutherand’s 
“ Synopsis,” head. 2, para. 1 ; “ Dat- 
taka Mimansa,” s. 2, paras. 35, 74- 
78, 8. 3, paras, 1-3. 

* Ante, p. 33. 
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The texts which prescribe the preferential adoption of a sapinda 
have not tlfb force of law.^ 

Among the three twice-born classes, no one whose Relationship of 
mother, when she was a virgin,^ the adoptive hither (or to natural 
the husband of a widow taking a boy in adoption), was by 
reason of propinquity barred from legally marrying, can 
be adopted.^ 

This rule in its present form was first enunciated by Mr. Sutherland 
in his “ Synopsis.”^ Ho deduced this rule from a rule which had refer- 
ence to the obsolete practice of niyogay which, when used in this sense, 
means the appointment of a kinsman to raise up issue by the wife of 
a childless husband, or of one deceased without leaving children.^ 

A text of Saunaka ^ requires the boy adopted to hear “ the reflection 
of a son.” Nanda Piindita^ in construing this text, held that the 
resemblance must consist in the capability to have sprung from (tlio 
adopter) himself, through an appointment (to raise up issue on another’s 
wife), and so forth, ^ as (in tlie case) of the son, of a brother, a near or 
distant kinsman, and so forth.” 


^ Uma Deyi (Srimati) v. Gokookx- 
nund Das Mahapatra (1878), 5 I. A. 
40 ; 3 Calc. 587 ; 2 C. L. R. 51. 
S. C. in Court below, Oocoolanund 
Das V. Wooma Dace (1875), 15 B. L. 
R. 405; 23 W. R. C. R. 340; DJxar- 
Tna Dagu v. Ramkrishm Chimnaji 
(1885), 10 Bom. 80 ; BabajiJivaji v. 
Bhagirthibai (1869), 6 Bom. H. C. A. 
C. 70. 

* See Sriramulu v. Raviayya 
(1881), 3 Mad. 15. 

* Minakshi v. Ramamda (1887), 
11 Mad. 49. (Iq this case the pro- 
hibition was laid down as a general 
rule of Hindu law without reference 
to any distinction between the twice- 
born classes and Sudras, ' but the 
judgment is based upon considerations 
inapplicable to Sudras.) Gopal Nar- 
har 8a fray v. Hanmant Ganesh 8a- 
fray (1879), 3 Bom. 273 ; Bhagirthibai 
V. Radhabai (1879), 3 Bom, 298 ; 
Jivani Bhai v. Jim Bhai (1865), 2 
Mad. H. C. 462. See also judgment 
of Banerjee, J,, in Bhagwan 8\ngh v. 
Bhagwan 8ingh (1895), 17 All. 294 ; 
Haran Chunder Banerji 7 , Hurro 


Mohun Chuckerbutly (1880), 6 Calc. 
41, at p. 47 ; 6 C. L. R. 393, at p. 
398 ; Vyas Chimanlal v. Vyas Ram- 
Chandra (1899), 24 Jiom. 473. 

^ Stokes* “ Hindu Law Books,’* p. 
664. As to the rules of exclusion 
by reason of propinquity in the case 
of marriage, see antCy pp. 34-38. 
Where the adopting father has himself 
been removed from his natural family 
by marriage this rale would debar him 
from adopting the son of a woman 
whom he could not have married 
before being so removed, and also the 
son of one whom he could not ha^’e 
married after having been so removed. 
See Mad. Dec. of 1858, p. 117. 

* Wilson’s “ Glossary,” p. 380. 

* **A rishi of unquestioned 
authority.’* 

* “ Dattaka Mimansa,” s. 5, para. 
16. 

* “The phrase *80 forth’ is ex- 
plained to refer to a legal marriage 
having been possible between the 
adopter and the mother of the boy 
fixed for adoption.” Sriramulu v. 
Rarnayya (1881), 3 Mad. 15, at p. 16. 
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As the pnictiee of niyoga is now obsolete,^ the rules by wl^ich it was 
regulated in respect of the ])erson selected for appointment are not, as 
such, now used for the j^^irpose of testing the (‘apability of the person 
to he adopted, but in their ]>lace the rules as to the prohibited degrees 
ill tlje ca.se of marriage have been substituted. 

The two sets of rules have been hehl not to conflict,^ but they do not 
nppear to completely coincide.^ ‘‘Prohibited connection in the case 
of marriage has reference to the relationship in which the couple 
betweim whom marriage is ]>roposed stand, irrespective of marriage, 
and when the girl selected for marriage is a maiden. Put prohibited 
connection in tlic case of niyoya has reference to the relationship 
between a inMrried woman and the person who is appointed to beget 
a child upon her. . . . 'Jdie rules of prohibited connection had a 
common t.)bject in both cases, viz. the ])revention of incest. 

In the ea.se of marriage, there are three ])rohibitions,‘* viz. — 

(i.) The couple between whom marriage is proposed should not bo 
sapindas ; 

(ii.) They should not be sayoiras ; and 

(iii.) There should Vie no Viraddha Samhatidha or contrary relation- 
ship, that is, sucli relationship as would render sexual connection 
Vietweeu them incestuous. This contrary relationship is defined as 
consisting in the conxde being so related to each other that by analogy 
the one is the lather or tiie mother of the other, as, for instance, the 
dauglitcr of the wife’s sister and the sister of the paternal uncle’s 
wife.” ^ 

According to t\\Q niyoya rule, “The relations prohibited for adoption 
liy a man are : the iiaternal unile, the maternal uncle, the lirothcr, the 
four first cousins on jiaternal and maternal side, the brother-in-law, the 
sister's son, and the daughter's son,” ^ 

Of these the father’s brother's son, and the mother’s son,^ would not 
bo exchide<l by the marriage rules. 

Whatever may have licen the origin of the marriage rule, it has been 
held in Madras that the Courts cannot now go behind it and test the 
vali<lity of an adoption by the rules which governed the obsolete system 
of iiiyoyd.^ 


' See ((ute, p. 100. 

* Minahshi v. luaminada (1887), 
11 Mad. 49, at p. 54. See also 
Ji/utyttkin Sinyh v. Bhagwan Singh 
(1895), 17 All. 294, at p. 322. (In 
the apx>eal in this case (1899), 26 I. 
A. 153; 21 All. 412; 3 C. W. N. 
454, this view was not disturbed.) 

* See Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 169. 

^ pp. 32-30. 

^ Minahshi v. lianuinctdn (1887), 


11 Mad. 49, at p. 53. Marriage 
between a Hindu and the daughter 
of his wife’s sister was held to be 
valid in liagavendra Ban v. Jayaram 
Ban (1897), 20 Mad. 283. 

® G. C. Sircar’s “ Law of Adop- ' 
tion,” p. 322, and see preceding 
pages. 

' See Virayya v. JIanumanta 

(1890), 14 Mad. 459, at p. 461. 

* Ibid. 
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It remains to bo seen wliether the Judicial Committee will, when it 
becomes nbeessary to lay down a general rule on this subject, accept 
the rule of prohibited degrees in marriage laid down in India, or will 
accept the niyoga rule, enunciated in the Dattaka Mimansa,” or will 
confine the prohibitions to tlie three cases whicli have hitherto lieen 
considered by the Committee,' viz. tliose of the sister’s sou, daugliter’s 
son, and mother’s sister’s son. These are the only cases specified by 
the sages Saunaka and Sakala, from whose texts Nanda Pandita, in the 

Dattaka Mimansa,” based the niyoga test of exclusion. 

The high authority of the “ Dattaka Mimansa ” ^ mighc possibly give 
a preference to the niyoga test of exclusion ; but with regard to the 
analogy between the Dattaka form of adoption and this obsolete 
practice the Judicial Committee has said,'' “as a ground for judicial 
decision those speculations are inadmissible, though as explanatory 
arguments to account for an actual practice they may be deserving of 
attention.” 

The burden of proving a special custom to the contrary amongst any 
members of these three classes, prevalent, either in their caste, or in a 
particular locality, lies upon him who avers the existence of that 
custom.^ 

In the following cases, which fall within the above- 
mentioned rule, adoptions have been held to be invalid. 

(a) Daughter’s son.® 

Brahmins in the Tanjorc, Trichinopoly, and Tinnevelly districts, by 


' * Bhagwan Singh v. Bliagwan Singh 

(1899), 26 I. A.' 153; 21 All. 412; 
3 C. W. N. 454. 

* Bhagwan Singh v. Bhagwan Singh 
(1899), 26 I. A. 153, at p, 161 ; 21 
All. 412, at p. 419; 3 C. W. N. 454, 
at p. 457 ; Collector of Madura v. 
Moottoo liarnalinga SathtijxithyiJi 868), 
12 M. I. A. 397, at pp. 435, 437 ; 1 
B. L. R. P. C. 1, at pp. 11, 13; 10 
W. R. P. C. 17, at pp. 21, 22 ; Wa- 
man Eaghupati Bow v. Krishnaji 
Kashiraj Bom (1889), 14 Bom. 249, 
at p. 259 ; Uma Sunken Moitro v. 
Kali Komul Mozumdar (1880), 6 
Calc. 256, at p. 265; 7 C. L. R. 145, 
at p. 154; Rajendro Narain Lahoree 
V. Saroda Soonduree JJabce (1871), 
15 W. R. C. R. 518. 

* Collector of Madura v. Moottoo 
Ranialinga Sathupathy (1868), 12 M. 
I. A. 396, at p. 441 ; 1 B. L. K. P. C. 


7, at p. 16; 10 W. R. P. C. 17, at 
p. 23 ; Eaghunadha (^Sri) v, Brozo- 
kishoro{Sr}) (1876), 3 I. A. 154, at 
p. 190 ; 1 Mad. 69, at p. 80 ; 25 W. 
R. C. R. 291, at pp. 301, 302. 

* Gopal Narhar Safray v. Ilanniant 
Ganesh Safray (1879), 3 Bom. 273, 
at pp. 296, 297, See Vayidinada v. 
Appu (1885), 9 Mad. 44, at pp. 45, 
46; Minakshi v. Eanumida (1887), 
1 1 Mad. 49, at p. 55 ; Lali v. Mur~ 
lidhar (1901), 24 All. 195, at p. 
205. 

* Bhiujwan Singh y. Bhagwan Singh 
(1899), 26 I. A. 153, at p. 160 ; 21 
All. 412, at p. 418 ; 3 C. W. N. 454, 
at p. 456 ; Gopil Narhar Safray v. 
Ilannumt Ganash Safray (1879), 3 
liom. 273; Bhagirthibai v. Eadhabai 
(1879), 3 Bom. 298 ; Jivani Bhai v. 
Jivu Bhai (1865), 2 Mad. H. C. 462, 
at pp. 467, 468. 


Special 

custom. 


Instances of 
application of 
rule. 
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custom, adopt daughter’s sonsd There seems to be a simyar custom 
among the Nambudri Brahmins of Malabar, ^ and it has been hehl ^ that 
in tlie Southern Mahratta country the prohibition of the adoption of a 
daughter’s son is not universally in force. 

(h) Sister’s son.'* 

By custom, Brahmins in the Tanjore, I’richinopoly and Tinnevelly 
districts,^' the Bohra Brahmins of the northern districts of the North- 
western Provinces,^ and the Nambudri Brahmins of Malabar,^ adopt 
sister’s sons. It has also been held that in the Southern Mahratta 
country the prohibition of the adoption of sister’s sons is not universally 
in force.® 


* Vayidinada v. Appu (1885), 9 
Mad. 44. 

* See Eranjoli Illath Vishnu Nain- 

hndri v. Eranjoli Illath ICrishnan 
Namhudri 7 Mad. 3. 

3 Ea7ii(^Bai)y. Chunilal (1897), 22 
Boni. 973, at p. 976. 

* Bhapran Singh v. Bhagwati Singh 
(1899), 26 I. A. 153, at p. 160; *21 
All. 412, at p. 418 ; 3 C. W. N. 454, 
at p. 456 ; Lali (Mussatmnat') v. 
Afurli Dhar (1906), 33 I. A, 97; 28 
All. 488; 10 C. W, N. 730; Narain 
Das (^Lakt) V. Jiamanuj Dayal (^Lald) 
(1897), 25 I. A, 46, at p. 52 ; 20 All. 
209, at p. 217 : 2 C. W. N 193, at p. 
195 ; Sundar {^Massannnat')Y. Pat'hati 
(^Mussanwiat') (1889), 16 I. A. 186, 
at p. 193 ; 12 All. 51, at p. 56. S. C. 
in Court below, Parbati v. Sundar 
(1885), 8 All. 1 ; Rajeoomar Ball v. 
Bisscssur Dyal (1884), 10 Calc. 688, 
at p. 693 ; Narasammal v. Balanmni- 
charlu{l863), 1 Mad. H. C. 420; t/o- 
p<dayyan v. Ilaghupatiayyan (1873), 
7 Mad. H. C. 250 ; Kora Shnnko Ta- 
Aoor (^Doe doin') v. Munnee (^Bebee) 
(1815), East’s notes, case 20; Mori. 
Dig. vol. i. p. 18; Shiblall v. Bishum^ 
her, S. D. A. N. W. P. 1866, p. 25. 
In Jiamalinga Pillai v. Sadasiva Pillai 
(1864), 9 M. I. A. 510 ; I W. R. P. C. 
25, the adoption of a sister’s son was 
upheld. The parties were said in the 
report to be Vaisyaa. The question as 
to the validity of the adoption was 
raised, but the case was determined 


on the ground that the title of the 
respondent was admitted by the ap- 
pellant’s father. In Jivani Bhai v. 
Jivu mr/* (1865), 2 Mad. H. C. 462, 
at p. 467, it w^as asserted that the 
parties to the case of Kam/dinga Pik 
lai were clearly Sudras. See also 
(Jop<d Narhar Sifray v. Haninant 
(Jane ah Safray (1879), 3 Bom. 273, 
at pp. 282, 283. In Ganpairav V*- 
reshvar v. Vithoba Khandappa (1867), 
4 Bom. H. C. A. C. 130, the adoption 
of a sister’s son was upheld, but the 
parties were evidently Sudras (see 
Gopal Narhar Safray v. Ilanmant 
Ganesh Safray (1879), 3 Bom. 273, 
at p. 282). In Bhagwan Singh v. 
B hag wan Singh (1895), 17 All. 294, 
at p. 302, it is said that the parties in 
Ganpatra'da case were Vaisyas, but 
that the Court erred in supposing 
that the parties in Jiamalinga Fillads 
case were other than Sudras. 

* Vayidinada v. Appu (1885), 9 
Mad. 44. 

* Chain Sukh Bam v. Parbati 
(1891), 14 All. 53. In an Agra case 
(^Lali V. Murlidhar (1901), 24 All. 
195, at pp. 197, 205), an unsuccessful 
attempt was made to prove that a 
Bohra Brahmin could adopt his 
sister’s son. 

^ Eranjoli Illath Vishnu Nambudri 
V. Eranjoli Illath Krishnan Nambudri 
(1883), 7 Mad. 3. 

« Nani (Bai) y, Chunilal (1897), 22 
Bom. 973, at p. 976. 
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A sister’s daughter’s son would be inadmissible for 
adoption."^ 

Such adoption is permissible in the Telogu and Tamil country, where 
a marriage between a maternal uncle and his niece is allowed.^ 

(c) Mother’s sister’s son.^ 

(d) The son of tho daughter of a sagotra} 

It seems that the adoptions of tho following are pro- Prohibition 
hibited, not by the marriage rule, which is inapplicable, ii 'iyoga rule, 
but by express authority, viz. : — 

(i.) Brother.® 

In the Deccan the adoption of a younger brother is permitted.® 

(ii.) Stepbrother.'^ 

(iii.) Paternal and maternal uncles.® 

Having regard to tho prohibition as to the age ® of the adopted son, this 
case is unlikely to occur except, perhaps, in Western India.^® 

It has been held that the adoptions of the following instances 
persons are permissible, except in the case where the natural nouppiy!*^^^^ 
mother of the boy happens to be a person whom, as a 
virgin, the adoptive father could not lawfully have married. 

(a) Brother’s son’s son.^^ 


* Venkata v. SMadra (1884), 7 
Mad. 548, at p. 549. As to a 
half-sister’s daughter’s son, see Karu^ 
nabdi Ganesa Jiatnaniaiyar v. Gopala 
Ratnamaiyar (1889), 7 I. A.' 173, at 
p. 177; 2 Mad. 270, at p. 279. 

* Venkata v. SMadra (1884), 7 
Mad. 548, at p. 549. 

® Bhagwan Singh v. Bhagwan 
8i7igh (1899), 26 I. A. 153; 21 All. 
412; 3C. W.N. 454. 

* Minakshi v. Ranianada (1887), 
11 Mad. 49. See Ragaveiidra Rau 
V. Jayaram Rau (1897), 20 Mad. 283, 
at p. 289. 

* Sriramulu v. Ramayya (1881), 3 
Mad. 15, at p. 16. See Runjeet Sing 
{Baboo) V. Obhye Narain Sing{l^n\ 
2 Ben. Sel. R. 245 (2nd edition, 315); 
“ Dattaka Mimansa,” s. 5, para. 17. 
The niyoga rule (ante, p. 140) ex- 
cluded brothers and step-brothers. 


* See Huehut Rao Mankur v. Go- 
vind Rao Balwurd Rao Mankur 

(1821), 2 Borr. 75, at p. 85 ; Steele, 
44. 

’ Sriramulu v. Ramayya (1881), 3 
Mad. 15, at p. 16. 

* liar an Chunder Banerji v. Ilnri'o 
Mohun Chuchi7'hutty (1880), 6 Calc. 
41, at p. 47 ; 6 C. L. R. 393, at 
p. 398 ; “ Dattaka Mimansa,” s. 5, 
para. 17 ; G. C. Sircar’s “ Law of 
Adoption,” p. 327 ; Macnaghten’s 
“ Hindu Law,” vol. 1. p, 67. 

» Post, p. 147. 

Rost, p. 148. 

Haran Chunder Banei ji v. Hurro 
Mohun Chuckerbutty (1880), 6 Calc. 
41, at p. 48 ; 6 C. L. R. 393, at p. 
400; Morun Moee Debeah v. Bejoy 
Kishlo Qoasamee (1863), W. R. Sp. 
No. 121. 
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(h) Paternal uncle’s son.^ 

(c) Paternal uncle’s son’s son’s son.^ 

There can equally he no ohjection to the adoption of a paternal 
uncle’s son’s sun.'* 

{(1) The son of the mother’s father’s brother’s daughter’s 
daughter.^ 

(e) The wife’s brother.® 

(/) The wife’s brother’s son.® 

(g) The wife’s sister’s son.'^ 

The rule as to the relationship between tlie adopting 
fatlier and the natural mother^ has no application to 
Sudras.® 

Rdationship of Polationship between the adopting widow, or the wife 
motfier to adopting father, and the natural father of the boy 

natural father, is no impediment to an adoption. 


* Vird'iiid V, Jhmvmantd (1891), 

14 Mad. 459. An imreported decision 
of the High Court of Uengal referred 
to in G. C. Sircar’s “ Law of Adop- 
tion,” p. 340. The paternal uncle’s 
SOM is excluded by the nhfoga rule of 
exclusion p. 140). 

* Ifnrtui Chundcr Hancrji v. I/urro 
Mohnn C/mckarbuitg (1880), 6 Calc. 
41, at p. 47; 6 C. L. R. 393, at p. 
399. 

* In Vcnkntu Y, Suhhxdra (1884), 
7 Mad. 548, the boy was the son of 
the paternal uncle’s son, but no 
objection was made to the adoption 
on this ground. Such adoption is 
said even to be commendable. G. C. 
Sircar’s “Law of Adoption,” p. 
348. 

« V. SuhhiMtra (1884), 7 

Mad. 548. In this case, Sastri G. C. 
Sircar points out (‘‘Law of Adop- 
tion,” p. 348) that having regard to 
the Mitakshara system of computa- 
ti<*n of degrees, the Court was in 
error In considering that the adopting 
father could, under the general Mindn 
law, have married the natural mother. 
Sach marriage seems to have been 


permissible by a usage to which the 
parties were subject. 

^ Kn'shnieiiAjar v. Vumwuilay lyen* 
ijLO\ Mad. Dec. of 1856, p. 213 ; 
Ihmgdiuihjuni v. Naniescvofia Pillay^ 
Mad. Dec. of 1857, p. 94 ; Rn>'ee 
Bhudr V. Roopshunkur Shunkerjee 
(1823), 2 Borr. 656. 

® Sriramnlu v. Rnmayyn (1881), 3 
Mad. 15, at p. 17, See Nnui^Bai) v. 
Chunilal (1897), 22 Bom. 973, at p. 
979. 

^ (Imgn {Baec) v. Sheoshunkur 
(Bace) (1 832), Bom. Sel, R. 73, at p. 76. 

* A^itCf p. 139. 

“ See Bhagwan Singh v. Bhagwan 
Singh (1899), 26 I. A. 153, at p. 160; 
21 All. 412, at p. 418; 3 C. W. N. 
454, at p. 452. In Raimlinga Pillai 
V. Siuhsim Pillai (1864), 9 M. I. A. 
510; 1 W. U. P. C. 95, where the 
parties were Sudras, an adoption of a 
sister’s son was upheld. The marginal 
note of the report erroneously de- 
scribes the parties as Vaisyas (see 
Jivani Bhai v. Jivu Bhai (1865), 2 
Mad. H. C. R. 462, at p. 467), but it 
does not appear whether the Judicial 
Committee were aware that the 



CHAP. III.} 


GENERATION. 


145 


This is in accordance with the views now adopted by all the High 
Courts at Allahabad,* Madras, ^ and Bombay.^ The question does not 
seem to have been decided by the High Court of Bengal. 

Nanda Pandita held that a woman must not adopt her brother’s son.'* 

His view was accepted in two cases.^* It is supported by Dr. Jogendronath 
Bliattacharya, who carries the rule to its logical conclusion, and in the 
case of an adoption by a woman excludes from adoption the sons of 
men between whom and her there could be no legal niyoga or appoint- 
ment to raise issue.® This is also the opinion of Sastri Gopal Ghundra 
Sircar.'^ 

There is no ground for holding that the adoption of a No restriction 
relation is limited to a particular generation.® tfom 

In the Punjab no adoption is rendered invalid by Punjab, 
any relationship between the adopting and natural 
parents.® 

Adoptions of daughter’s sons, sister’s sons, brother’s daughter’s sons, 
and sister’s sons, by members of twice-born classes, have been upheld 
in the Punjab.*® 


])arties were Sudras. Nunkoo Singh 
V. Purm Dhm Singh (1869), 12 W. 
K. C. R. 356 ; Jixean Lai r. Kallu 
Mill (1905), 28 All. 170 ; Pajcooniar 
Lalf V. Bisscssitr Dgal (1884), 10 
Calc. 688, at p. 693 ; Vayidiruida v. 
Appu (1885), 9 Mad. 44, at p. 53 ; 
Chinna Nagayya v. Pedda Nagayya, 
(1875), 1 Mad. 62; Phundo v. 
Janginath (1893), 15 All. 327; 

Laltshmappii v. Pamava (1875), 12 
bom. H. C. 364. 

^ Jai Singh Pal Singh v. Bijai Pal 
Singh (1904), 27 All. 417, differing 
on this question from Battas Kuar 
{Musst,) V. Lachman Singh (1875), 7 
N. W. P. 117. 

* Sriramdu v. Mamayya (1881), 3 
Mad. 15. 

* Kant (Bai) y, Chunilal (1897), 22 
bora. 973 (a case from Gujarat). See 
Giriowa v. Bhitnaji Rc^hunath{\^%^\ 
9 Bom. 58, which was a case from the 
Southern Mahratta country, where 
the prohibition of the adoption ot a 
daughter’s or sister’s son is not 
universally in force. 

H.L. 


* “ Dattaka Miinansa,” s. 2, 
paras. 33, 34. See Sutherland’s 
‘‘ Synopsis.” Stokes’ “ Hindu Law 
books,” p. 665. 

Battas Kmr {Musst,)y. Lachman 
Singh (1875), 7 N. W. P. 117. Dagim- 
harec Dahee v. Taramoney Dabee 
(1818), Macnaghten’s . “Considera- 
tions,” 170; 1 Morley’s “Digest,” 
19. In the latter case Nanda Pandita’s 
rule was extended to an uncle’s 
son. 

® “ Commentaries on Hindu Law,” 
2nd ed., 166. 

^ “ Law of Adoption,” p. 332. 

* Haran Chunder Bancrji v. Hurro 
Mohun Chuckerhutty (1880), 6 Calc. 
41, at p. 48 ; 6 C. L. R. 393, at p. 
399. It was there contended that a 
brother’s son’s son could not be 
adopted, although a brother’s son 
could be adopted. 

® See cases referred to in Sir- 
car’s “Law of Adoption,” pp. 341, 
342. 

Ibid. 



146 


ONLY SON. 


[chap. in. 


Jains. Jains are apparently not bound by any restrictions as 

to the relationship between adopter and adopted.* 

Among Jains a dauglitcr’s son may be adopted.^/ 

Adoption from All adopted son cannot adopt from his adoptive family 
family'^ ^ ^^7 whom he could not have adopted if he had been a 
natural son of his adoptive fatlier.^ 

Only son. An oiily SOU, or any one of several sons, can be adopted.^ 

A widow can give her only son in adoption.^ 


There was for a long time a conflict in the Indian Courts as to whether 
an only son could be given in adoption,^* but in 1899 it was definitely 
settled that ho could be so given. The power to adopt an elder or any 
one of several sons was settled mucli earlier.'^ 


* Among the Jains adoption is a 
mere temporal arrangement, and has 
no spiritual object. Bhagmndos 
Tijrivd V. litijnial (1873), 10 Bora. 
11. 0. 241, at p. 262. 

* Sheo Singh Bid v. Dahho 

mat) (1878), 5 I. A. 87 ; 1 All. 688; 

2 C, L. R. 193; Lakhnii Chand v. 
Gatto Bai (1886), 8 All. 319 ; I/itssun 
AU V. Baga Mai (1876), 1 All. 288. 

’ Sircar\s “ Law of Adoption,” p. 
387. 

* Gundiiigasicaml (Sri Balusu) v. 
Ranialahshrmnima (Sri BaUtsii)^ Badha 
Mohun V. JIardai .5t6t(1899), 26 1. A. 
113; 22 Mad. 398; 21 All. 460; 

3 C. W. N. 427 ; T>(S Chimanlal v. 
Vyas Bamchamfra (1899), 24 Bora. 
367. 

^ Krishna v. JParamshri (1901), 
25 Bom. 537, at p. 542, where it is 
said, “ Now that the recent decisions 
have established the fact that the 
gift of an only son is not blaraable, 
the implied effect ceases to be opera- 
tive, and no restriction can be placed 
on the widow’s power to make a valid 
gift of an only son.” It was not 
necessary to decide in Baiusu Guru^ 
Ungasw<mi*i case whether a widow 
would have power to give an only 
son in adoption. In SomasMara 
Baja V. SMadramaji (1882), 6 Bom. 


524, following lAikshnuippa v. Bamava 
(1875), 12 Bom. H. C. 364, atp. 396, 
it was held that an authority by the 
husband to give in adoption, even as a 
dri/afn(Jshyayana(posty pp. 194, 195), 
would not be implied in the case of 
the adoption of an only son. See also 
Bt^bec Dial V. Hnr }for Singh (1828), 
4 Ben. Sel. R. 320 (new edition, 407). 
The decision in Krishna v. Baramshri 
is supported by the views expressed 
by the Judicial Committee in Balusii 
Gurulingaswamds case, 26 I. A. at j)p. 
127, 128; 22 Mad. at pp. 407, 408 ; 
21 All. at pp. 469, 470; 3 C. W. N.’ 
at pp. 436, 437, 

For a discussion of the earlier 
cases on this subject, see Mayne’s 
“ Hindu Law,” 6th ed.,pp. 180^189; 
5th ed., pp. 153-161; and G. c! 
Sircar’s “ Law of Adoption,” pp. 298- 
306. For a discussion of the texts 
and the views of the commentators 
and other authorities, see G. C. 
Sircar’s “Law of Adoption,” pp 
282-298. 

^ See Seetaram v. Bhunnook Bharee 
Sahye (1863), 1 Hay, 260; Janokce 
Bebca v. Gopaul Acharjea (1877), 2 
Calc. 365; Jamnoibai y. Baychand 
Nahalchand (IS83\ 7 Bom. 226 ; 
Kashibai v. Ihtia (1883), 7 Boro.* 
221 . 
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According to the Bengal ^ and Benares ^ schools, in the Age of boy. 
case of Ihe three higher classes the adoption must take 
place before the boy is invested with the sacred thread ; ® 
in the case of Sudras it must take place before marriage.^ 

An nnmarried Sudra, of any age, who is in other Sudras. 
respects qualified, can be adopted according to all the 
schools.^ 

In the Madras Presidency the same rules apply,® except Madras, 
that a Brahmin boy of the same gotra^ can be adopted 
after the thread ceremony has been performed, but before 


^ Bidlahakant Chovedree v. Kisheri^ 
prcd JDassea Chowdrain (1838), 6 
Ecu. Sel. R. 219 (2nd ed., 270). (This 
was a case of Sudras.) Jiamkishore 
Acharj Chowdree v. Bhoobunmoyce 
Bebea Chowdrain, Ben. S. D. of 1859, 
229, at pp. 230, 237, affirmed on 
review. Hen. S. D. of 1860, vol. i., 
485, at p. 490. On appeal this 
question did not arise (Bhoobun Moyee 
Dchia V. Jiamkishore Acharj Chowdhry 
(1865), 10 M. I. A. 279; 3 W. R. 
(I*. C.) 15). See Kcrutnaraen v. 
Hhobincsree {Mussummaut) (1806), 
1 Ben. Sel. K. 161, note to p. 162 
(2nd ed., 213, note to p. 214). See 
“ Dattaka Miraansa,^* iv, 22 ; “ Dat- 
taka Chandrika,’^ ii. 25, 30 (Suther- 
land’s note), 31. 1 W, Macnaghten, 

73, note. This is disputed by G. C. 
Sircar (“ Law of Adoption,” p. 362), 
who contends that the investiture in 
the natural family is not a bar to an 
adoption. As to the effect of an adop- 
tion when the ceremony of tonsure has 
been performed in the natural family, 
see post, p. 196. 

^ Qanga Bahai v. Ijekhraj Singh 
(1886), 9 All. 253, at p. 328. 

* As to the age for such investi- 
ture, see Colebrooke, note to Dat- 
taka Mimansa,” s. 4, para. 23 ; 
Colebrooke’s ** Digest,” vol. iii. p. 
104. 

^ Bullabakant Chowdree v. 
prea Dassea Chowdrain 6 Ben, 


Sel. R. 219 (2nd. ed., 270); Nitra- 
daye (Ranee) v. Bholanath Doss, Ben. 
S. 'd. A. 1853, p. 553; “Dattaka 
Chandrika,” ii. 29, 32 ; Strange’s 
“ Hindu Law,” vol. i. p. 91. 

* See Fajximtna v. V. Appa Ran 
(1893), 16 Mad. 384, at pp. 396,397, 
in which case the Court considered 
that the adoption of an unmarried 
man of over forty years of ago would 
not be invalid on the mere ground of 
age. 

® Pichuvayyan v. Subbay y an (X%S9), 
13 Mad. 128 ; Chetty Colum Prasunna 
Vencatachella lieddyar v. Chetty Colum 
Moodoo Vencataoliclla lieddyar. Mad. 
S. D, A. 1823, p. 406; Sevagamy 
Nachiar v. Mooto Vizia Raghoonadha 
Satoopathy, ibid. p. 101. Strange’s 
“Hindu Law,” vol. i. pp. 87-91; 
cases in vol. ii. at pp. 87, 102, 109, 
110; Sreenevassien v. Saahyummal, 
Mad. Dec. of 1859, 118; Veerapermall 
Pillay v. NarainPillay (1801), 1 Mad. 
N. C. 78. See Vythilinga Muppanar 
V. Vijayathammal (1882), 6 Mad. 43. 
As to Sudras, see Pappamma v. V. 
Appa Rau (1893), 16 Mad. 384, at p. 
396. 

^ As to the meaning of gotra,** 
see ante, p. 34. 

• Viraragava v. Ramalinga (1883), 
9 Mad. 148 ; Pichuvayyan v. Subbay- 
yan (1889), 13 Mad. 128. See 
P. VtnkanteBaiya v. Venkata Charlu 
(1866), 3 Mad. H. C. 28. 
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Western India. In Western India there is no objection to the adoption 
of a married man even if he has children.^ 


Difference of 
age between 
boy and 
adopter. 


Punjab. 


Jains. 


It has been held that a married Sudra of a diflferent gotra can be 
adopted, 2 and the adoption of a married Brahmin of a difl'erent gotra^ 
iiaving ciiildren at the date of his adoption has been upheld.^ When 
he is of the same gotra it follows that there can be no objection.'* 

The rule of Hindu law requiring a difference of age between the 
adoptive father or mother and the boy,*' is apparently merely directory.® 
If a boy, eligible in other respects, upon whom the ceremonies of 
chudakarma (tonsure) and upanayaiia (investiture with the sacred 
thread) have not been performed in his natural family, can be obtained, 
he should be preferred, but the fact that such ceremonies have been 
performed does not invalidate the adoption.^ 

In the Punjab there is no limit of age, and the performance of the 
thread ceremony or of marriage in the family does not invalidate the 
adoption.^ 

Among Jains there is no limit of age,® and a married man may bo 
adopted.*® 


Orphan. An Orphan, whether he be a minor or an adult, cannot 

be adopted.^^ 


This follows from the rule that only a fatlicr or mother can give in 

adoption. *2 


* Mhalsabai v. y%thi<ha Khandappa 
Onlve (18G2), 7 Bom. H. C. App. 
Axvi. See Sudd shiv Moreshvav Ghate 
V. Ihu'i Morrshvar Ghnte (1874), 11 
Bom. H. C. 190. 

- Lafisuiappa v. Jtdmnva (1875). 
12 Bom. H. C. 364. See also Aat/<(yi 
Krishnaji v. Ilari Jagoji (1871), 8 
liom. H. C. (A. C.), 67'. 

* Dhtirma Dagu Jinmkrishnid 
Chimnaji (1885), 10 Bom. 80. See 
also Ldhs/jutpjxi v. Ramava (1875), 
12 Bom. H. C. 364, at pp. 371, 373. 

^ See Brijbhookunjcc Muharaj 
(Sree) v. Qohoolootsaojee Muharaj 
(iS'/v^tf) (1816), 1 Borr. 181, at p. 195, 
where the adoption of a married 
Brahmin of 45 years of age belong- 
ing to the same gotra was upheld. 

* Steele, pp.' 44, 182; V. N. 
Mandlik, p. 471. 

® Qopal Balkrishna Kenjalc v. 
Vishnu Raghunaih KonjaJe (1898), 
23 Bom. 250, at p. 257. 


^ Dhanna Dagu v. Ramkrishna 
C/iiVnnay» (1885), 10 Bom. 80; Laks- 
mippa V. Riirnava (1875), 12 Bom. 
H. C. 364, at p. 370. 

" In Makhan v. Nihka^ Punjab 
Records of 1868, case No. 37, p. 96, 
the Chief Court upheld the adoption 
of a man of the age of 30. 

® Govindnath Rog (^Maharajah') v. 
Gulal Chand (1833), 5 Ben. Sel. R. 
276 (new edition, 322); Ritheurn 
Lalla V. Soojun Mull Lallah^ 9 Mad. 
Jur. 21, referred to in Sheo Singh Rai 
V. Dakho {Mussumat) (1874), 6 N. W. 
P. 382, at p. 402. 

Manohar Lai v. Banarsi Das 
(1907), 29 All. 495. 

Suhbaluvamiml v. Ammakiitfi 
Animal (1864), 2 Mad. H. C. 129 ; 
Balvantrnv Bhaskarv. Bagabai(lS69)f 
6 Bom. H. C. 0. J. 83 ; Bashetiappa 
V. Shivlingappa (1873), 10 Bom. H. C. 
268. 

** Ante.p. 1.36. 
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A boy who has been taken in adoption, cannot be Boy T»ho 
• . . 1 . . 1 lias Ixicn 

taken again in adoption/ previously 

Two persons, even if they are brothers, cannot take 

, ^ . 1 . . 1 1 .L- Q Adoption by 

the same person in adoption, either at the same time ^ or two persons, 
at different times.*"^ 

Where a boy is disqualified by personal defects from 
inheriting, it is not settled whether he can be adopted.^ 

A defect wliicli would attach to the hoy in consequence of a fault 
on the part of his parents would not operate as a disqualification.^ 

There is no objection to the adoption of the Brahnio son of a Brahmo. 
Brahmo.^ 


The simultaneous adoption of two or more sons is Simultaneous 
^ , adoptions. 

invalid as to all/ 


The practice of simultaneous adoptions of two or more sons seems to 
have been prevalent in Bengal after 1846, and to hare owed its origin 
to the ingenuity of Hindu lawyers, who attempted thereby to evade 
the effect of the decision of the Privy Council in Rungama v. Atchamay^ 
in which an adoption during the lifetime of a previously adopted son 
was declared void.^ 

It may in some cases be difficult to determine whether the adoptions 


* G. C. Sircar’s “ Law of Adoption/ 
pp. 281, 282. See “ Dattaka Mi- 
mansa,” s. 1, para. 30; s. 2, paras. 
40-47. 

* Hajcooniar Loll v. Bisscssur Dijal 
(1884), 10 Calc. 688, at pp. 696, 697. 
W. Macnaghten’s “ Hindu Law,’* 
vol. i. p. 77. Mayne’s “ Hindu Law,” 
7th ed., p. 193. “ The Hindu law is 
. . . silent upon the point and con- 
tains no rule one way or the other,” 
Sircar’s “ Law of Adoption,” p. 306. 

® Above, note 1. 

* Sutherland in his “ Synopsis ” ; 
Stokes’ “ Hindu Law Books,” p. 665, 
says, ** It is an obvious inference that 
the person selected should be exempt 
from any disqualification, which 
might prevent him fulfilling the 
purpose of the .adoption.” This is 
supported by Nanda Pandita, “ Dat- 
taka Mi^nansa,” s. 2, para. 62. See, 
however, G. C. Sircar’s “Law of 
Adoption,” pp. 349, 350. 


* G. 0. Sircar’s “ Law of Adoption,” 
1888, p. 350. 

® Kxisuni Kumar i Roy y^SatyavaH'- 
jan Das (1903), 30 Calc. 999 ; 7 
C. W. N. 784. 

’ Akhoy Chundcr Bagchi v. Kala-^ 
pahar jyq/i(1885), 12 I. A. 198 ; 12 
Calc. 406; S, 0. in Court below 
(Jyanemlro Chunder Lahiri v. Kalla 
Pahar Hajo} (1882), 9 Calc. 50; 11 
C. L. R. 297 ; Surendrakeshav Roy v. 
jDoorgasundari Dassee (1892), 19 I. A. 
108; 19 .Calc. 513; S. C. in Court 
below, Roorgasundari Dossee v. 
Surendra Keshav Roy (1886), 12 
Calc. 686 ; Siddessury Dossee v. 
Doorga Churn £^^t^(1865), 2 Ind. Jur. 
(N. S.)22; Bourke, 0. C. 360. See 
also Monemothotuith Dey v. Onontaath 
Dey (1865), 2 Ind. Jur. (N. S.) 24. 

« (1846), 4 M. 1. A. 1 ; 7 W. R. 
P. C. 57 ; uwie, p. 103. 

® See Sircar’s “ Law of Adoption,” 
p. 184. 
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were simultaneous, and, therefore, botli void, or merely successive, in 
which case the latter only would be void. 

In Siddessory Dassee y, Doorgachurn Setty^ Phear, J., said, ‘‘But, 
moreover, on that occasion, the ceremonies for the two boys were 
carried on, practically speaking, simultaneously, although possibly the 
beginnings and endings were not absolutely synchronous. If either 
boy was adopted, both were adopted, and it would be an outrage to 
common sense to say otherwise than that they were adopted at one and 
the same time.” 


Act of Adoption. 

There must in every case be an actual corporeal gift 
and acceptance of the boy in adoption,^ coupled with an 
expression of the intention of the one person to give, and 
of the other to accept, the boy in adoption.^ 

A mere gift by a document transferring the boy,^ or a 
constructive gift of an absent boy,^ or an expression of 
assent ® or intention without an actual gift is insufficient* 


* (1865), 2 Ind. Jur. (N. S.) 22; 
Bourke, 0. C. 360. 

^ Biresicar M (joker ji v. Ardivj 
Chundcr lio;/ C/iowd/iri/ (1892), 19 
I. A. 101; 19 Calc. 452; S/iosinnt/i 
Ghose(Mah((shojja) v. Krishna Soonduri 
Da8i(Sriniati) (1880), 7 I. A. 250; 6 
Calc. 381 ; 7 C. L. R. 313; V.Singanma 
V. Vinjinnuri Vcnkxtachdrlu (1868), 4 
Mad. II. C. 165 ; VeerapernuxU Piflajj v. 
Karrain Pidmj (1801), 1 Mad. N.C. 78. 

* Ranganafiakamiua v. Alvatr Srtti 
(1889), 13 Mad. 214, at pp. 218, 
219. See also OoviiKfagtpfr v. 
Dorasuini (1887), 11 Mad. 5, at p. 7, 
where in referring to Shosiinith 
(f ho8i(^Mahashoiia) v. Krishna Swndari 
Dasi {8rmnti) \im)y 7 I. A. 250; 
6 Calc. 381 ; 7 C. L. R. 313, the’ 
Court said, “ the decision is an 
authority for the proposition that any 
overt act is not sufRcient, but that 
there must be corporeal delivery of the 
child by a person competent to give, 
to a person competent to take, ac- 
companied by the declaration on the 
one side, ♦ I give the child in adoption,’ 
and on the other, ‘ I take the child in 
adoption.’ ” Kenchawa v. Ningnpa 
(1866), 10 Bom. H. C. 265, note. 


‘ See Shosimdh Ohosc (Malm- 
shay a) v. Krishna Soondari Dasi 
(Sriniati) (1880), 7 I. A. 250, at pp. 
255, 256; G Calc. 381, at pp. 388, 
389 ; 7 C. L. K. 313, at pp. 318, 319 ; 
Srecnarain Mittcr v. Kishou Soondorg 
Dassee {Sreomutty) (1873), I. A. Sup. 
Vol. 149; 11 B. L. R. 171; S. C. 
suh nomine y N<j<jendro Chundro Mitiro 
v. Kishen Soondcry DosscOy 19 W. R. 
C. K. 133; S. C. in Court below, 
Srimrayan Mitter v. Krishna Sunday i 
Dasi {Srimati) (1869), 2 B. L. R. 
A. C. 279; 11 W. K. C. R. 196; 
Mandit Koer (^Mussainat) v. Phool 
Chand Lai (1897), 2 C. W. N. 
154. 

• Siddessory Dussee v. Doorgachurn 

&-«(1865), Bourke, 0. C. 360/ 2 Ind. 
Jur. N. S. 22. 

® Bashetiappn v. Skivlingappa 
(1873), 10 Bom. H. C. 268, at p. 270; 
Kenchawa v. Ningupa (1867), 10 Bom. 
H. C. 265, note ; Gourbullub v, Jugev^ 
mtpersaud Hitter (1823), F. Macn. 
Cons. H. L. 217; 1 Morley’s “ Di- 
gest,” 18. 

^ Bance Pershad (^Babod) v. Abdool 
Hyc (^Moonshce Syud) (1876), 25 
W. R. C. R. 192. 
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A deed or other writing in support of the act of adoption is im- Writing un- 
necessary,^* but in cases to which the Oudh Estate Act, 1869,^ applies, "^^essary. 
an adoption by a widow must be by a writing executed and attested in Qu^uj/ ^ * 
manner required in case of a will,^ and registered.^ 

Although it is usual to invite relations to the performance of tlie Invitations, etc. 
ceremonies, and, in the case of largo landowners, to represent the fact 
of the adoption to the Government authorities, the absence of such 
invitation or representation does not vitiate the adoption.® Tlie 
consent of the ruling authority is not necessary,® unless it be a condition 
of the exercise of a permission to adopt." 

The person giving in adoption ought not to receive Consideration 
any consideration for the adoption ; but it has been held adoptioin 
that if he does so the adoption is not void.® 

A contract to pay money in consideration of giving a son in adoption 
cannot be enforced.® 

The receipt of a sum of money by the widow from the natural father 
does not affect the adoption.^® As to an arrangement made by a widow 
to reserve the property of her husband for herself, see pos^, pp. 188, 189. 

Where a father actually gives his son in adoption, he ConditioDai 

gift ill 

* Baynhai v. (1866), 7 Bom. mth (1826), Bom. Sel. R. 24, at p. 

H. C, App, i., at p. ii. ; Bootroogun 29; Bamchqtidra Vasudev v. Nnnnji 

Sutpntty V. Scibitrct Dye (1834), 2 Timaji (1870), 7 Bom. H. C. (A. C. 

Knapp, 287, at p. 290 ; 5 W. U. P. J.) 26 ; Narhar Govind Kulhtrni v. 

0, 109. Nurayan Vithnl (1877), 1 Bom. 607, 

® I. of 1869. ■ Rangiibai y,\Bhagirthibai 

^ Act X. of i865, 8. 50, applied 2 Bom. 377. 
to wills under Act I. of 1869 by s. 19 * Miirugappa ChetU v. Nugappa 

of the latter Act. Chetti (1905), 29 Mad. 161. See 

* S. 22 (8). This would apparently Eshan Kishor Acharjee Chowdhry v. 

not take the place of the corporeal Haris Chandra Chowdhry (1874), 13 

giving and receiving required by B. L. R. App. 42 ; 21 W. R. C. K. 381. 

Hindu law. See Bhaiya Babidat G. C. Sircar says (“ Law of Adop- 

Singh v. Indar Kmwar (Maharani) tion,” p. 375), “ In the majority of 
(1888), 16 I. A. 53, at p. 56 ; 16 cases some sort of valuable considera- 

Calc. 556, at p. 561. tion is given by the adopter to the 

* See A/anh Manjari v. Fakir natural father for inducing him to 

Chand Sarcar (1834), 5 Ben. Sol. R. give away his son.** 

356 (new edition, 418) ; Narhar Go^ ® See Eshan Kishor Acharjec 
vind Kulkarni V. Narayan Vit/ial Chowdhry v. Haris Chandra Chow- 

(1877), 1 Bom. 607 ; Bangubai v. dht'y (1874), 13 B, L. R. App. 42 ; 

B/iogirthibai (im), 2 Bom. 377 ; 21 W. R. C. R, 381. See Mahablesh- 

Bamchandra Vasudev v, Nanaji Ti- var Fondbiia v. Durgabai (1896), 22 

maji (1870), 7 Bom. H. C. (A. C. J.) Bom. 199, at p. 206. 

26. See Mafwibleshvar Fondba v. Dur- 

® Bhasker Bwhajee v. Narro Ragho^ gabai (1896), 22 Bom. 1 99, 
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has apparently no power to impose a condition invalidat- 
ing the adoption on the happening or non-happening of a 
future event ; but in giving to his wife permission to give 
in adoption, he may subject the exercise of that power to 
a condition, and unless that condition be substantially 
fulfilled the gift has no effect.^ 

If the condition be an illegal or immoral one, the gift would be 
effectual even though the condition be not performed. 

It is by no means clear what effect upon the boy’s i)osition in his 
natural family would be caused by an adoption upon a condition which 
is not fulfilled. 

As to conditions with regard to the property made at the time ot the 
adoption, see pp. 187-189. 

As to gifts of property conditional on adoption, see pp. 209, 210. 

Mental The person taking^ and the person giving® in adoption 

giv^aud^^ must be mentally capable of understanding, and must 
taker. Understand the significance of the act, otherwise there is 

no valid gift or acceptance, as the case may be. 

There may be a question as to whether the amount of mental 
capacity which is requisite in tlic case of a will ^ is necessary lor the 
taking a child in adoption,^ as the taking in adoption is a matter ot 
religious necessity.^ 

Fraud, etc. If an adoption has been brought about by fraud, coer- 
cion,’ mistake,^ misrepresentation,® undue influence,^® or 


^ Ranguhdi v, Bhagh'thlh u (1877j, 
2 Bom. 377. In this case the {»r€A ious 
sanction of Government was the 
condition required by the natural 
father. 

* Taifam/wml v. SashaeJutUa Nai- 
kcr (1865), 10 M. I. A. 429 (see this 
case as to an adoption by a j'erson in. 
extremis)’, Bullabakant Choicdree w. 
Kishen^jrea Vassea Chowdruin (1838), 
6 Ben. Sel. R. 219 (2nd edition, 270); 
Mandit Koer (^Mussamumt) v. Bhool 
Chand Lai (1897), 2 C. W. N. 154, 
at p. 156. 

® Bireswar Mcokerji v, Ardha 
Chunder Roy Choxdhry (1892), 19 
I. A. 101, at pp. 105, 106; 19 Calc. 
452, at p. 461. 


■* See Phillips and Trevelyan’s 
“Hindu Wills,” pp. 258, 259. 

* Banee Fershad (^Baboo) v. Ahdool 
llyc {Moonshce Syud) (1876), 25 W. 
R.' C. R. 192, at p. 195. 

® A7ite^ p. 101. 

’ Ranganayakamma v. Alwar Seiti 
(1889), 13 Mad. 214, at pp. 220 to 
224. See G. C. Sircar’s “ haw of 
Adoption,” pp. 205, 431. 

* Bayabai v. Bala (1866), 7 Bom. 
H. C., App. i., at pp. XX., xxi. 

® See Bayabai v. Bala (1866), 7 
Bom. H. C., App. i., at pp. xx., xxi., xxiii. 

Somasekhara Raja v. Subhadra- 
maji (1882), 6 Bom. 524. See Ba- 
yahai v. Bala (1866), 7 Bom. H. C., 
App. i., at pp. XX., xxi. 
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otherwise than by the free consent of the persons giving 
and taking in adoption, it is voidable.^ It can be ratified 
subsequently if no one’s interest is prejudicially affected 
by such ratification.^ 

Where t}ie adopter is a young widow, the Court will require clear 
evidence that, at the time of adoption, she was fully informed of her 
rights, and of the effect of adoption.^ There will, however, be some 
relaxation of the strictness of this rule where the husband has directed 
his wife to adopt.^ 

Where a person who has attained the age of majority ® 
is adopted, his assent would apparently be essential to adopted, 
the adoption. In other cases no such assent is necessary. 

In the case of Sudras no religious ceremonies are Religious 

^ ceremonies. 

necessary.^ Sudras. 

An intentional omission to perform even unnecessary ceremonies, 
with a view to leave the adoption unfinished,® or a non-perforinanco of 

' Venkata Narasimha Appa Kow U (2nd ed., p. 11)) was the case 
{Sri Bajah) v. JRangayya Appa Bow of a Kritima adoption, where the 

(>Sri (1905), 29 Mad. 437. consent of the person adopted 

* Ibid. would always be necessary, postf 

JBayabai v. Bala (1866), 7 Bom. p. 101. 

H. C., App. i., at pp. XX., xxi. See ^ Shosinath Ghose {MaJuishoytC) 

Tayammaul v. Saahachella Naikcr v. Krishna Soondari Vast {Srimati) 

(1865), 10 M. I. A., at p. 433. There (1880), 7 I. A. 250, at p. 255; 6 

have been a number of cases in which Calc. 381, at p. 38S ; 7 C. L. R. 313, 

it has been held that if it is sought at ip. 319 ; Indromoni Chowdhrani v 

to make a purdahnasheen woman re- Bcharilal MuUick (1879), 7 I. A. 24 ; 

sponsible for acts which are detri- 3 Oalc. 770; 6 C. L. K. 183. See 

mental to her interest, it must be Govindayyar v, Vorasami (1887), 11 

clearly shown that she knew the Mad. 5, at p. 6; Thangathanni v. 

efiect of such acts and had had inde- Bamu Mudali (1882), 5 Mad. 358 ; 

pendent advice, and that no advan- Afwumwi v. AfaofAo i?cM) (1884), 6 All. 

tage was taken of her. 276, at p. 281 ; Bavji Vimyakrav 

* Bayahai v. Bala (1866), 7 Bom. Jagannath Shankarsett v. Lakshmihai 

H. C., App. i., at pp. XX., xxi. (1887), 11 Bom. 381, at pp. 393, 394; 

* I.e, the age of majority accord- Nittianand Ghose v. Krishna Dyal 

ing to Hindu law, ante, p. 41. This Chose (1871), 7 B. L. R. 1 ; 15 W. R. 

might be the case in Western India, 0. R. 300; Perkash Chunder Boy v. 

the Punjab, or among Jains; see an^c, Vhiuunonee Vassco, Ben. S. D. A. 

p. 148. 1853, p, 96. 

® G. C. Sircar’s “ Law of Adop- * Banes Pershad {Baboo) v. Ahdool 
tion,” pp. 280, 281. Strange’s JTye {Moonshee Syud) (1876), 25 W. 

“ Hindu Law,” vol. i, p. 88. The R. C. R. 192, at p. 198 ; Valvbhai v. 

authority there given {Kullean Sing Govind Kashinath (1899), 24 Bom. 

V. Kirpa Sing (1795), 1 Ben. Sel. R. 218, at pp. 226, 227. 
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contemplated ceremonies in consequence of death, or of some other 
cause, may bo evidence to show that the adoption is incomplete. 

The performance of the datta hoinam^ is apparently 
necessary in the case of the twice-born classes, at any rate 
where the boy is not of the same gotra as the adoptive 
father. 

Where the boy is of the same gotra as the adoptive 
father, as, for instance, where he is a brother’s son, accord- 
ing to the law prevalent in the Presidencies of Bombay 
and Madras, no religious ceremonies are necessary.^ 

In Bengal this distinction has not been made.^ 


There is not very much direct authority on the question whether 
the absence of religious ceremonies in any case invalidates an adoption 
among the twice-born classes. In an old case the Judicial Committee 
said,"* ‘‘Although neither written acknowledgments nor the perform- 
ance of any religious ceremonials are essential to the validity of 
adoptions;” hut it docs not appear that the question as to the 
necessity of religious ceremonies was raised in that case. 

In reference to these remarks the Judicial (.’ominittcc said in a 
subsequent case,^ “It cannot, however, be considered as more than a 
dictum^ since the decision was against the adoption in fact.” 

In a still later case, where the parties were Sudras, the Judicial 
Committee said,® “ It is perfectly clear that amongst the twice-born 
classes there would be no such adoption by deed, because certain 


* Oblations of clarified butter to 
lire, Wilson’s “Glossary.” 

^ Vfflidxti V. iiovhuf. K'fshinnth 
(1899), i24 Bom. 218 ; Govinilnjiior v, 
Durasami (1887), 11 Mad. 5, pre- 
ferring on this point V, Singummi v. 
Vinjamm'i VenhiUichirln (1868), 4 
Mad. H. C. 165, to Vcnkati v. 
Subhadra (1884), 7 Mad. 548 ; Hanga* 
nmjahanvfjm v. Alwar Sdii (1889), 13 
Mad. 214, at p. 219; Atmaram v. 
Madho Rao (1884), 6 All. 276. See 
Jfuvbut Rao Mankur v. (Jovind Rao 
Bxihcant Rao Mankur (1820), 2 Borr. 
75, at pp. 85, 87. 

® A suggestion of a distinction on 
this ground was made in Nittkimnd 
(those V. Krishna Dgal Chose (1871), 
7B. L. R. 1, atp. 5; 15 W. R. C. R. 
300, at p. 301, where the parties 


were Sudras, and the question was 
not dechieJ. In Atma Rani v. Madho 
Rao (1884), 6 All. 276, at p. 279, 
Stuart, C.J., considered that the dis- 
tinction was one of general applica- 
tion. Sastri 0. C. Sircar (“ Law of 
Adoption,” p. 382) repudiates the 
distinction. 

‘ Sootroogun Sutputhg v. Sabitra 
ZM//e(1834),2 Knapp, 287; 5 W. R. 
P. C. 109. 

* Indromoni Chowdhrani v. Behari- 
lal MuUick (1879), 7 I. A. 24, at p. 
36; 5 Calc. 770, at p. 774; 6 C. L. 
R. 183, at p. 191. 

® Shosinath Ghose (^Mohashoyd) v. 
Krishna Soondari Dasi (1880), 7 I. A. 
250, at p. 256 ; 6 Calc. 381, at pp. 
388, 389; 7 C. L. R. 313, at p. 
319. 
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religious ceremonies, tlie datta homam in particular, are in their case 
requisite.” • 

Although it has been considered that this expression of opinion 
decides the question, ^ “it is doubtful if more was intended than to 
point out that such religious ceremonies are requisite as part of the 
purely ceremonial law, not that the validity of an adoption for civil 
imrposes depends on their due observance.” ^ 

At any rate, so far as the Judicial (.'ommittec is concerned, there arc 
only contradictory dicta on the subject, with the exception above 
named. 

The High Courts have accepted the view that the performance of 
the datta Ao'mam is necessary,^ but in one case only ^ has a High Court, 
so hu* as the writer can ascertain, set aside an adoption on the groimd 
tliat religious ceremonies had not been performed. 

It has been suggested ^ that ado2)tion by a widow perhaps stands on 
difterent footing, as, “according to the sages, the twice-born females 
hold the same position as Sudras with respect to the performance of 
religious ceremonies,” but this distinction is not made by the cases 
whicli hold that religious ceremonies arc necessary in the case of an 
adoption in one of the regenerate classes. In some of those cases’^ the 
adoption was made by a widow. 

In the Punjab no religious ceremonies are necessary."^ 

Amongst the Jains no religious ceremonies are necessary.'^ 


^ Eengaamjakamma v. Ahmr Setti 

(1889), 13 Mad. 214, at p. 220. The 
parties in this case were Vaisyas, but 
as there was no eflfective giving or 
taking, the decision of this question 
was not necessary. 

® Atnia Earn v. Madho Rau (1884), 
6 All. 276, at p. 283. 

® Eangamgakamma v. Alwav Setti 
(1889), 13 Mad. 214, at p. 220; 
Venkata V. Subhadra (1884), 7 Mad. 
548 ; Govindayyar v. Dorasami (1887), 
11 lUad. 5, at pp. 9, 10 ; Chandramala 
Patta Mahadevi^Sri Sri) v. Muktunia^ 
la Patta Malutdcvi (6V*)(1882), 6 Mad. 
20; Atimram v. Madho Eao (1884), 
6 All. 276; Ooinrao Singh {Thakoor) 
V. Mehtah Koonwer {Thakooranec) 
(1868), 3 Agra H. C. 103a. See 
Eavji Vinayakrav Jaganmth Shanhu’* 
sett V. Lakshmibai (1887), 11 Bom. 
381, at pp. 393, 394; “Dattaka 
Mimansa,*' v. 36; West and Buhler, 
922, 923; Steele, 45. 


* Ltichninn Lall v. Mohim Lall 
Bhaya Gayal (1871), 16 W. R. C. R. 
179; postj p. 156, note 7. 

^ G. C. Sircar, ““ Law of Adop- 
tion,” p. 381. See “Dattaka Mi- 
rnansa,” s. 1, para. 27 ; “ Vyavahara 
Mayukha,” s, 1, para. 15. 

® Luchmun Lall v. Mohun Lall 
Bhaya Gayal (1871), 16 W. R. C. R. 
179 ; Eangamyakamma v, Ahcar Setti 
(1889), 13 Mad. 214; Eavji Vinaya- 
krav Jaggannath Shankarsett v. Lak- 
shmibai 11 Bom. 381; Atma- 

ram v. Madho Eao (1884), 6 All. 
276; Oomrao Singh (^Thakoor) v. 
Meh tab Koonwer ( Thakoorance)(^ 1868) 
3 Agra H. C. R. 103a. 

^ Tupper’s “ Punjab Customary 
Law,” vol. hi. p. 82. 

* Lakhmi Chand v, Gatto Bai 
(1886), 8 All. 319. As to the rites 
which are usual among Jains, see 
G. C. Sircar’s “ Law of Adoption,” p. 
454. 
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No ceremonies are necessary in an adoption in the dwyainushyayana 
form among the Nambudri Brahmins.^ * 

The homa ceremony may be performed at any time 
after the actual giving and taking, and it does not seem 
to be necessary that the father should perform it. When 
the homa is necessary, the adoption is not complete until 
it is performed. Its performance after the death of the 
natural father,^ or of the adoptive father,^ does not invali- 
date the adoption. 

Although it is usual to perform the homa in the dwell- 
ing-house of the adopter,^ it is immaterial where the 
ceremony is performed.^ 

There seems to be nothing to prevent the natural and 
adoptive parents delegating to others the performance of 
the homa ceremony.^ 

Although other religious ceremonies may be usual, it 
does not appear that the absence of them invalidates an 
adoption.'^ 

Provided the above rules as to the capacity to take in 
adoption, the capacity to give in adoption, the capacity to 
be taken in adoption, and as to the act of adoption, are 
followed, an adoption is valid ; otherwise it is void.® 


* Simikaran v. Kesavan (1891), 15 
Mad. 6. As to this form of adoption, 
see imtf pp, 194-196. 

Venkata v. Subhoilra (1884), 7 
Mad. 549. In this case five years 
had elapsed. In the interval the 
natural father died, but the homa 
was performed by one of his sons. 

^ Suhharaijar v. Subba/ninal (1898), 
21 Mad. 497. 

* G. C. Sircar’s “ Law of Adop- 
tion,” pp. 382, 383. 

Ooinrao Singh {Thakoor) v. Meh- 
tab Koonwer (2'Aakooranee) (1868), 3 
Agra H. C. 1031. 

See Subbarayar v. Subbamuial 
(1898), 21 Mad. 497; Lakshmibai v, 
Jtanichandra (1896), 22 Bom, 590. 
As to the delegation of the giving 
and receiving, see ante, pp. 133, 136. 

^ In Luchmun Lall y. Afohun Lall 


Bhaya Gayal (1871), 16 W. R. C. R. 
179, the Court held that the per- 
formance of the (sacrifice 

for male issue) is essential to the 
validity of an adoption among the 
three superior castes. 0. C. Sircar 
(“Law of Adoption,” p. 383) sug- 
gests that the words putresti jag 
were in the judgment in that case 
by mistake substituted for '‘Ulatta 
homam,'* as the putresti jag is only 
necessary when the ceremony of 
tonsure has been performed in the 
natural family (“ Dattaka Miniansa,” 
8. 4, paras. 32, 49). 

* See Ganga Sahai v. Lckhraj Singh 
(1886), 9 All. 253, at pp. 296, 297. 
As to the application of the doctrine 
factum valet quod fieri not debuit, see 
ibid, Guindingaswami (^Sri Balusu) v. 
JiamalaksTnamma {Sri Balusu), dtadha 
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The invalidity of an adoption, or of a power to adopt, 
cannot be feured by a subsequent event.^ 


Illustration. 

(a) An adoption made diirinj^ the lifetime of a son is not rendered 
valid by the death of such sou.'^ 

(Ji) A power to adopt a son as co-heii* to a living son cannot be 
exercised even after the death of the living son.^ 

(c) The death of the son’s widow, in whom the property has vested, 
does not validate an adoption made before her death.'^ 

Except in so far as the law in certain cases requires 
the consent of kinsmen for the purpose of validating an 
adoption,® it is submitted that the consent of the person in 
whom the estate of the adoptive father is vested, or of the 
person or persons entitled in reversion, does not validate 
an adoption which is otherwise invalid.® 

It has been held in Bombay that where the adoption takes 
place with the full consent of the person in whom the estate is 
vested by inheritance,^ the adoption is rendered valid, and the 
estate vested in the adopted son by ^uch consent ; ® but there 


Moliuri V. Jlunldi Bibi (1899), 26 I. A. 
113, at p. 144; 22 Mad. 398, at p. 
423 ; 21 All. 460, at p. 487 ; 3 C. W. 
N. 427, at p. 448, at p. 487 ; Uma 
Dc>n' (Srimati) v. Ookoolanund I) is 
Mahapatra (1878), 5 I. A. 40, at p. 
53 ; 3 Calc. 587, at p. 601 ; Laksh- 
niappay. Eamam (1875), 12 Bom. H. 
C. 362, at p. 398; Gopal Narhar 
Safraij v. Hamnant Ganesh 8a fray 
(1879), 3 Bom. 273, at p. 293; 
Dhnrma Dagu v. Ram Krishna Chim~ 
naji (1885), 10 Bom. 80, at p. 86, 

1 As to the postponement of the 
religious ceremonies, see antCfip. 156. 

* Basoo Camumah v. Basoo Chinna 
i'enhatasa, Mad. S. D. A. 1856, [>. 
20 ; Veraprashyia v. Smtauraja, Mad. 
S. D. A., 1860,’p. 168. 

® Joy Chundro Raee v. BhyruJ) 
Chvndro RaeCy Ben. S. D. A. 1849,461. 

Pudma Coomari Behi v. Court of 
Wards (1881), 8 I. A. 229,; 8 Calc. 
302. 

Ante, pp, 121-124. 


® Annammah v. Mahbu Bali Reddi/ 
(1875), 8 Mad. H. C. 108, at p. II2'; 
Mohcndrololl Mookerjee v. Rookincif 
Dahee (1864), Coryton, 42, at p. 43. 
See Mayne’s “ Hindu Law,” 7th ed., 
pp. 255, 256. 

^ Where the estate is vested by 
survivorship, the assent of the co- 
parceners in whom it is vested is in 
Western India necessary so far as 
joint property is concerned (ante, 
p. 126). 

* Payapa Akkapa Patel v. Appanna 
(1898), 23 Bom. 327, at pp. 331, 
332; Bahu Anaji v. Ratnoji Krishwi- 
rav (1895), 21 Bom. 319; Gopal 
Balkrishna Kcnjale v. Vishnu Rag- 
hunath Kcnjale (1898), 23 Bom. 250 ; 
Rupchand Hindumil v. Rukhmahai 
(1871), 8 Bom. H. C. A. C. J. 114, at 
p. 122. From any point of view the 
consent of a minor is not sufficient to 
validate an adoption. Vas\ideo Vishnu 
Manohar v. Ramchandra Vinayak 
Moduli (1896), 22 Bom. 551. 
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Ib authority to the contrary to be found in decisions of tlie same 
Court.^ • : 

It is submitted, that although tlie consent may have the effect of 
estopping the person adopting from denying tlie adoption, ^ it cannot 
otherwise affect the validity of the adoption. 

In one instance it has been said that consent validates an otherwise 
invalid adoption. In the ‘‘Dattaka Mimansa,”^ it is said that a 
second son may be adopted^ with the sanction of the existing issue, 
and in Eungama v. Atchama'^ this seems to have been accepted, 
although it became unnecc6.sary to decide the question, but the Courts 
have not in any subsequent case ujiheld such adoption, and there are 
great difficulties in the way of giving effect to any such consent, as 
no provision seems to be made for the division of the property in that 
event. 

As to consent to the devesting of estates on adoption, see posty 

p. 201. 

Whatever may bo the effect of consent to an adoption, active 
acquiescence may, in certain circumstances, operate as an estoppel,^ 
but passive acquiescence cannot alter rights, unless it extend to the 
period provided by the law of limitation.^ It may, however, be some 
evidence of the fact of the adoption.® 

An adoption once validly made cannot be cancelled by 
the natural or adoptive parents/'^ or renounced by the 
adopted son.^® 


There is nothing to prevent an adopted son renouncing any interest 
in property which would come to him as such.^^ 


^ See Eharnidhar (6’Art) v. Ch'mto 
(1895), 20 Bom. 250, at p. 258; 
y<isud('0 Vishnu Manohar v. Kam- 
chandra Vimjjdk Modak (1896), 22 
Bom. 551, at p. 555. 

^ Post, p. 174. 

* S. 1, para. 12. 

* See ante, p. 103. 

^ (1846), 4 M. I. A. 1, at pp. 97, 
103; 7 W. R. P. C. 57, at pp.59,62. 

« Post, p. 176. 

’ See Uda Begam v. Inutm»ud-din 
(1875), 1 All. 82; Taruck Chunder 
Bhuttacharjeo v. Jlurro Sunkur 
Sandyal (1874), 22 W. R. C. R. 267 ; 
Bajan v Basuva Chetti (1865), 2 


Mad. H. C. 428; Pam Ran v. Raja 
AaM(1864),2Mad. H. C. 114; Pedda- 
muthuhdji v. N. Timma Reddy (1864), 
2 Mad. H. C. 270. 

« Post, p. 177. 

® Colebrooke’s “ Digest,’^ voh ii. p. 
Ill; Strange’s “ Hindu Law,” vol. ii. 
p. 108 ; Sukhbasi Lai v. Guman Singh 
(1879), 2 All. 366 ; Huebut Rao 
Mankur v. Govind Rao Bulwant Rao 
Mankur (1823), 2 Borr. 75. 

Mahadu Ganu v. Bayaji Sidu 
(1893), 19 Bom. 239; Ruvee Bhudr 
V. Roopslninker Shunkerjee (1823), 2 
Borr. 656, at pp. 665, 671. 

Post, p. 192. 
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* Kbitima Form of Adoption. 

In the district of Mithila, or Tirhoot,^ where it is the Adoption in 
prevailing form,^ and in the adjoining districts,® a form of 
adoption called the Kritima^ is practised, and is recognized 
by the law. 

This form of adoption is not to be confounded with the adoption of 
a Kritima son according to the Sinritis and commentaries. The 
latter held the same position as a Battaka son, and the ceremonies and 
conditions were apparently identical in both cases. The Kritima 
form of adoption which prevailed throughout India has long been 
obsolete. 

The modern form of Kritima adoption is based upon recent authori- 
ties, and is said to owe its origin to the prohibition ^ of adoption by a 
widow in the Mithila country.^ 

Either a man or a woman can adopt in this form, pro- Who can 
vided he or she has no son,"^ grandson, or great grandson 
in existence. 

A wife or widow so adopting does not require the 
assent of her husband or of his kinsmen,® and sho cannot 
adopt a son to her husband in this form, even if she 
receives his permission,® 

‘ See ante^ p. 9. 

* Kulleati Sing v. KirpaSing (17 95), 

1 Ben. Sel. R. 4 (new edition, 11); 

Sutputtee (Mussummaut)y. Indranmd 
y/ia(1816),2Bea. Sel. R. 173, note to 
p. 175 (new edition, 221, note to p. 

224); Colebrooke’s Digest,’* vol. iii. 
p. 276 ; Strange’s “ Hindu Law,” vol. 
ii. p. 204. There is nothing to pre- 
vent a dattaka adoption in the Mithila 
district by a man, Sircar’s “Law of 
Adoption,” p. 447 ; but a widow 
cannot adopt in that form according 
to the Mithila school. 

* 6. C. Sircar’s “ Law of Adoption,” 
p. 448. In a note to Srinath Sernia v. 

Radhahaunt (1796), 1 Ben. Sel. R. 15, 
at p. 16 (new edition, 19, at p. 21), 
it is said that this form of adoption 
“ is in use in North Behar, and the 


contiguous districts of Baglipore 
(Bhaughulpore) and Purnea.” 

* Factitious. Kritima putra means 
the son made, Wilson’s “Glossary,” 
p 297. 

® Ante^ p. 127. 

® W. Macnaghten’s “ Hindu Law,” 
vol. i. pp. 95-100. 

’ Sircar’s “ Law of Adoption,” 
p. 449. 

* W. Macnaghten’s “ Hindu Law,” 
vol. ii. pp. 195, 196. Shibkoerce 
{Mussamuf) v. Joogun Singh (1867), 
8 W. R. C. R. 155, at p. 157; Col- 
lector of Tirhoot v. Hvropershad 
Mohunt (1867), 7 W. R. C. R. 500. 

® See answers of pundits in Sree- 
narain Rai v. Bhya Jha (1812), 
2 Ben. Sel. R. 23, at p. 27 (new 
edition, 29, at pp. 34, 35). 
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A husband and wife can adopt jointly, or they may 
each adopt a separate son under this form.^ 

Except that he must belong to the same class ^ as the 
person adopting him, there is no restriction as to the person 
to be adopted.^ 

The relatioiiBlup of the adopter and the adopted docs not, it is 
submitted, aflfect the validity of the adoption. 

In Furmessur Butt Jha (Chowdree) v. Iluncoman Butt Boy* the 
adoption of a sister’s son by a Brahmin in the Kritima form was 
upheld, but in an earlier case,^ the adoption of an elder brother by a 
younger brother was held invalid. 

In Nunkoo Singh v. Purm Bhun Suighy^^ an adoption of a sister’s 
son in the Kritima form was upheld, but on the ground that the 
parties did not belong to one of the regenerate classes. 

According to the Dvaita-Parishishta of Kesaba Misra, a pundit of 
Mithila, even a father or a brother may be adopted.^ 

Sir William Macnaghten considers that there is no restriction except 
as to tribe,® but Sastri G. 0. Sircar^ contends that the rule as to relation- 
ship applicable to an adoption in the Battaka form are equally appli- 
cable to an adoption in tlic Kritima form. 

The age of the son adopted in this form is immaterial.*^ 

The performance of the initiatory ceremonies in the natural family, *- 
or the marriage,*® does not prevent the adoption. 

The consent of the adopted son,^^ and the consent (or at 


‘ See Sreetutrain liai v. Bhija Jha 
(1812), 2 Ben. Sel. R. 23, at p. 27 
(new edition, 29, at p. 34); 1 W. 
Macn. 101. 

- Ante, pp. 17, 138. 

^ Furmessur Dutt Jha (C/*o»/a/vv-) 
V. ffnnoonuin Butt Fog (1837), 0 Ben. 
Sel. R. 192 (new edition, 235, .at p. 
24G); 1 Macnaghteii’s “ Hindu Law,” 
pp. 75, 76. 

< (1837), 6 Ben. Sel. R. 192 (new 
edition, p. 235). 

Funjeet Sing (Bitboo) v. Obhye 
K((rain Sing {Baboo) (1817), 2 Ben. 
Sel. B. 245 (new edition, 315). 
Sir Wm. Macnaghten points out 
(•‘ Hindu Law,” vol. i. p. 76, n.) that 
the authorities cited by the law 
officers in that case had relation to 
the Battaka form of adoption. 

« (1869), 12 W. R. C. R. 356. 

" Ooman Butt v. Kunhia Singh 


(1822), 3 Ben. Sel. R. 145, at p. 149 
(new edition, 192, at p. 199). 

^ T.c. caste or class, “ Hindu Law,” 
vol. i. pp. 75, 76. 

“ “ Law of Adoption,” p. 339, 

Dattaka Miinansa,” s. 5, paras. 
47-50. 

Ante, pp. 139-144. 

* * Shibkoerce {Mussaniut) v. Joogun 
Singh (1867), 8 W. R. C. R. 155, at 
p. 158 ; Oonuin Butt v. Kunhia Singh 
(1822), 3 Ben. Sel. R. 145 (new 
edition, 192, at p. 197). 

*- W. Macnaghten’s “Hindu Law,” 
vol. ii. p. 196. “Initiation into the 
family of the adopter is not practised” 
in this form of adoption, Strange’s 
“ Hindu Law,” vol. ii. p. 204. 

*’ W. Macnaghten’s “ Hindu Law,” 
rol. i. p. 76. 

*♦ Luchmun ImU v. Mohun Ball 
Bhaya t/aya/ (1871), 16 W. R. C. R. 
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any rate the absence of the express dissent) of his parents,^ 
if living, is necessary to this form of adoption. 

Tlie relationship being one created by contract, the consent of all 
the necessary parties must coincide. An assent given by the son after 
the death of the adoptive father to an adoption to which the adoptive 
father assented before his death will not be sufficient.^ 

No ceremonies are necessary,^ and no particular form Ceremonies, 
is required to be observed. 

Colebrooke ^ cites from “ Uudradhara in the Suddhiviveka,” the 
following : — 

“The form to be observed is this. At an auspicious time, the 
adopter of a son having bathed, addressing the person to be adopted, 
who has also bathed, and to whom he has given some acceptable 
chattel, says, ‘ Be my son.’ He replies, ‘ 1 am become thy son.’ The 
giving of some chattel arises merely from custom. It is not necessary 
to the adoption. The consent of both parties is the only requisite ; 
and a sot form of speech is not essential.”'* 

A Kritima adoption, when once validly made, cannot 
be revoked.® 


Some other Speoul and Local Forms of Adoption. 

In the district of Gya there is amongst the Gyawal Brahmins a Gyawals. 
practice of adoption in a form which is similar to the Kritima fornu 
It is purely contractual, and does not affect the position of the adopted 
son in his natural family.'^ 


179, at p. 180; Durgopal Singh v. 
Itoopun Singh (1839), 6 Ben. Sel. R. 
271 (new edition, p. 340); Suther- 
land’s “Synopsis,” 673; W. Macn., 
vol. ii. p. 196. 

' Macnaghten’s “ Hindu Law,” ii. 
196. 

* Sutputtec (^Musswnat) v. Indra- 
nund Jha (me), 2 Ben. Sel. R. 173 
(new edition, 221). 

* Shibkoeree (Musswnat) v. Joogun 
Singh (1867), 8 W. R. 155, at p. 158. 

^ “ Mitakshara,” chap. i. s. 11, 
para. 17, note. 

* Referred to in Durgopal Singh v. 
H.L. 


Moopun Singh (1839), 6 Ben. Sel. K. 
271, at p. 273 (new edition, 340, at 
p. 342). See KiUlean Sing v. Kirpa 
Sing (1795), 1 Ben. Sel. R. 9 (new 
edition, 11, at p. 12). W. Mac- 
naghten’s “ Hindu Law,” vol. i. p. 98. 

W. Macnaghten’s “ Hindu Law,” 
vol. ii, p. 196. 

’ See Luchmun Lai Choiodhn/ v. 
Knnhya Lai Mowar (1894), 22 I. A. 
51 ; 22 Cal. 609; Luchmun L(dl v. Mo- 
hnn Lull Bhaya Oayal (1871), 16 W, 
R. C. R. 179 ; Lachmi Dai Mohutain 
(Musst,) V. Kissen Lall Pahari Ma- 
hatm Oayal (1906), 11 C. W. N. 147. 

M 
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lllatom 

adoption. 


l^ffect of 

illatom 

adoption. 

Inheritance. 


Disposition. 


Heirs. 


Among the Hecldi caste ' it is customary for a man wlio has no son - 
to affiliate a son-in-law by what is called an lllatom^ adoption. 

This custom prevails in the Bellary, Kurnool, Ciiddapah, Nellore, and 
North and South Arcot districts,"* hut not among the Kondarazu caste 
of the Vizagapatam district.'* 

There is no mention of this form of adoption in the Digests, and 
tliere are few decided cases on the subject.** It is necessary to determine 
each case according to the evidence as to the custom, and its effects 
which may be brought forward.^ 

It is uncertain whether a man having a son can affiliate a son-in-law 
in this form of adoption,® whether the affiliation is affected by the 
introduction into the family, or requires for its completion marriage 
witli a daughter, and whether, if the father be dead, the right may be 
exercised by a surviving paternal grandfather. 

A son-in-law so adopted stands for purposes of inheritance in the 
place of a son, and in com])etition with natural born sons,*'* or sons 
ado])ted in the Dattalca form,*** takes an equal share. 

He does not lose any of his rights of inheritance in his natural 
family,** nor do the members of his natural family lose their rights of 
succession to him.*- 

An illatom son-in-law can deal with property acquired by him as 
such in the same way as he can deal with any other self-acquired 
])roperty. His sons have no right therein by virtue of their birth.*'* 

The ]U’oix?rt.y received by the illatom son-in-law as such passes to 
his heirs in the same way as self-acquired property.*^ The heirs of the 
adopter have no right in it. 


* The principal caste of Telinga 
cultivators, a caste of Sudras, 
Wilson’s “Glossary,” p. 442. 

* See Yachcmklij Chinna B<(}iiinvapa 
V. Yachcreddt! Gowdojxi (1835), 5 W 
R. P. 0. 114. 

^ lUata^ a bride’s father having no 
son, and adopting his son-in-law, 
Wilsoa’a“ Glossary,” p. 216. 

* Balatwni Rcddi {Sivada) v. Pertt 
Ili'ddi(8trada)(lSB3), 6 Mad. 267, at 
p. 269. See also Hanummtamma v. 
Rami Rcddi (1881), 4 Mad. 272. 

* Narasimha Razu v. VccraJdiadra 
;?(uu(l893), 17 Mad. 287. 

® Sqq Hanumantamniaw Rami Reddi 
(1881), 4 Mad. 272, at p. 275; 7to/«- 
mam Rcddi Pa'nmnl Reddi (1862), 
1 Mad.H.C. 51. 

’ See Chinna Obaipja v. Sura Reddi 
(1897), 21 Mad. 226; Malhi Reddi v. 
/V/(/wt(///2/na(1893),17 Mad.48,at p.50. 


” IfatiHinantamum v. Jiami Rcddi 
(1881), 4 Mad. 272, at pp. 282, 
283. 

® Jlmumantainma v. Rami Rcddi 
(1881), 4 Mad, 272, at p. 283. This 
places him in a better position than 
a Battalia son, see post^ pp. 18!), 190. 

See Chenchamuia v. Sahbai/a 
(1885), 9 Mad. 114, at p. 116. 

Balarami Reddi (Sivitd(t)y, Pc ra 
Rcddi (Sivnda) (1883), 6 Mad. 267. 

** Ramakristna v. SiMakka (1880), 
12 Mad. 442. 

Challa Papl Hcddiy . Chalh( Kofi 
Rcddi {m2), 7 Mad. H. C. 25. 

“ Chcnchamrm v. Suhba}ia (1885), 
9 Mad. 114 ; Challa Papi Rcddi v. 
Challa Kuti Rcddi (1872), 1 Mad. 
H. C. 25; Ramakristna v. Suhbakk(f 
(1889), 12 Mad. 442. See Malta 
Rcddi V. Padmarnuia (1893), 17 Mad. 
48, at p. 50. 
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It is uDceitaiii whether a son-in-law so ado])te(l obtains a right to Uight to 
insist iipoA partition of ancestral property during tlie fatlier’s lifetime.^ partition. 

He apparently cannot do so, as it has been held that there is no right Right of 
of survivorship between liini and an adopted son living in conimensality survivorship, 
with hiin,*-^ and the interest acquired by the illatom son-in-law is to 
be treated as self-acquired proiJerty.*^ 

The taking of a son-in-law in illatom adoption does not prevent the 
subse(iuent adoption of a Dattaka son.'* 

In Nair families governed by the Marumakkathayani rule of Malabar law, 
inheritance, the right (and perhaps iluty) to adopt females into the fhayam^^^^' 
family or taravad is vested in the karnavany or liead of a family, but system, 
he cannot, in the absence of proof of custom to tliat effect, adopt 
either without consulting the co-sharers, or in case it be essential to 
the preservation of the taravad,^ It cannot be so essential until the 
last possible karnavan has been reached. 

Under the Aliyamnta system the last female member of the family 
cannot adopt a daughter without the consent of her son.^ 

As to the adoption by Nambudri Brahmin’s following this law, see 
Subrarnanyan v. Paramaswamn (1887), 11 Mad. IIG. 

As to tlie law of adoption in Malabar, see AVigram’s “ Malabar Law 
and Customs,” pp. 11-14. 

In families governed by the Makkatayam ^ rule of inheritance, there Makkatayam 
are three systems of adoption.^ system. 

(a) “ In the first, ten hands or five persons take part, viz. the adopt- 
ing parents,^ the natural parents, and the boy.” 

* Jlanuiaantanma v. U<iuU Kcddi follows: “On failure of the sister’s 

(1881), 4 Mad. 272, at p. 283. Like progeny, male and female, the head 

other questions as to the incidents of of the family may make adoption, 

this form of adoption it must be Tl^e descent being in the female line, 

determined on evidence of custom. the adoption must be of a female. 

Chinwi Obaytfi v. Sura Jieddi (1897), In view of the probable minority of 

21 Mad. 226. her offspring at the period when the 

2 Choichnmmt v. Siibbaja (1885), management may fall in, a male, her 

9 Mad. 114. In Malla lieddi v. brother, may be taken in adoption at 

Padnutmnui (1893), 17 Mad. 48, the the same time with herself, in order 

Court on the evidence decided against to afford provision for the adminis- 

a claim of survivorship made by a tration of the affairs of the family, 

male member of the family against and for conduct of the religious rites 

the daughters of the son of an Illatom to be observed therein.” 

son-in-law. ® Chanda v. Subba (1889), 13 Mad. 

® AntCy p. 162. 209 ; Cotay 'Jlegadny v. Manjoo 

^ This was done in Chenchamma Kumptyy Mad. S. D. A. 1859, p. 138. 

V. Subbaya (1885), 9 Mad. 114, at ' Inheritance by the male line, 
p, 115. Wilson’s “Glossary,” p. 587. 

* Thiruthipalii Raima Mcnon v. ” “Travancore Census of 1891,” 

Variangattil Palmeri Ravum Menvn p. 686 ; Wigram’s “ Malabar Law 
(1900), 27 L A. 231 ; 24 Mad. 73; and Custom,” p. 4. 

+ C. W. N. 810, citing Strange’s ” Wigram’s “ Malabar Law and 
** Manual,” s. 403, which is as Custom,” p. 4, 
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Wigram says that tliis form is probably almost identical with the 
ordinary Hindu adoption. ^ It is called pattnkaijyal dattu? * 

(?)) Adoption by Chamnthn, i.e. by burning a piece of sacred grass.’*^ 
(r) The third form is akin to the Kritimd form. It is “commonly 
adopted by Brahmin widows and Sudras for the purpose of perpetuating 
the family when it is in danger of becoming extinct. There is no limit 
as to age or number of persons adopte<l. The only limit seems to be 
that the person or persons adopted should be of the same vatusham or 
tribe as the adopter. Among Sudras the adoption should be of one or 
more lemales, but it is frequently accompanied by the adoi)tion of a 
male for the ])ur])ose of providing for the future management of the 
adopter’s proj^erty. Sometimes a whole family of adults is adopted.” ^ 
The practice among Nambudris, that only the eldest marries, 
necessarily limits the right of adoption to his line.‘" “But if there be 
any male relative at all, however distant, then he is not entitled to the 
right of adopting. The nearest and oldest relative must be made to 
marry, and thus preserve the family continuity. But if there should 
be no prospect of his brothers getting issue, and if they should give 
their consent to the act, then he may have recourse to an adoption, 
to which the consent of the other relatives is not necessary. If, how- 
ever, be adopts one of his distant relatives, in that case the consent of 
till bis other relations, however distant, will be necessary.”'* 

Among the Kambudri Brahmins,’’ a widow can ado[)t or appoint an 
heir in order to perpetuate her ilia in, ^ in the absence of dai/adies,^ 
whose relationship is the cause of two or three days’ pollution,'*^ 
or with their consent.^^ It is usual, but apparently not indispensable 
in Hucb case, to require the jwrson so adopted or appointed to marry for 
the purpose ot continuing the illain,^- M’bere is, aj)parently, no limit 
of age.^'^ 


* See V<isudt'V<ni v. Srcrctanj of 
Sfitc (18S7), 11 Ma«i. 157, at p. 
174. 

^ See }\(sudi’C((n v. Sixi'cUtrii of 
Stoti’fmi), 11 Mad. 157, at |).'l82. 
Mayne\s “Hindu Law,” 7th ed., 
p. 271. “ Travancore Census of 

1891,” p. 685. 

■* Wigram’s “ Malabar Law and 
Custom,” pp. 4, 5. 

^ Mayne’s “Hindu Law,” 7th ed., 
p. 271. 

" “Travancore Census, 1891, p. 
♦)85. See Wi grain’s “ Malabar Law 
and Custom,” pp. 13-15. As to the 
general law of the Nambudris, see 
Vusudemn v. Sccretmj of State 
(1887). 11 Mad. 157. 


■ As to Nambudri Brahmins who 
follow the Marumakkathayam system, 
sec Snbi'anianyaH v. Panimamaran 
(1887), 11 Mad. 116, <mte, p. 163. 

A family, 

” Kinsmen. 

Wmidcvan v. Secretary of State 

(1887), 11 Mad. 157, at p. 188. 
There is no substantial distinction 
between the power to make a 
adoption {ante, p. 159) and the power 
to appoint an heir, ibid., at p. 174. 
See also p. 189. 

** Jies'/iavan v. \'asudevan> (1884), 
7 Mad. 297. 

See Vasudevan v. Secretary of 

State (ISS7), 11 Mad. 157, at p. 189. 

** Keshamn v. Vasudevan (1884), 
7 Mad. 297, at p. 299. 
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There seems also to liave l)een, or to Ijc, a custom that if a Xamhiuh i 
widow difects a person to marry to raise up issue for lier the 

status of the son in the illam for wliich he is begotten, is that of a son 
obtained in gift by adoption.^ 

It is unsettled whctlier the Courts will recognize the common practice Adoption of 
of dancing-girls and prostitutes to adopt daughters, but except wlicj-e 
tlie child has been taken in such a way as to make her reception and prostitutes, 
punishable by the Criminal law, it is submitted that there is no reason 
why the Co\irts should not give effect to Hindi usage.^ 

In cases of adoption, prior to the coming into force of the Indian 
Penal Code,''^ the Courts in Madras recognized the custom,'^ bub 
declined to extend it by allowing a plurality of adoptions.'’ It was 
also held that no ceremonies were necessary, and that mere recognition 
was sufficient.*’ Apparently the adoptive mother cannot adopt if she 
has a daughter. It is immaterial whether she has a son.^ 

In an old case in Bengal the Court declined to recognize such 
adoptions, and in a Bombay case,^ the report of which does not show 
when the adoption took place, but where apparently it had taken place 
before the coming into lurce of the Indian Penal Code, the Court, in 
declining to recognize the adoption, gave reasons winch are ns applicable 
to eases licforc that Act came into force as thereafter. 

I]i a later Bombay case, effect was given to an adoption effected by a 
dying prostitute fur the purpose of providing for the performance of her 
funeral ceremonies, and the inheritance of her property.^” 

In cases where a minor under the age of sixteen years has been 
sold or otherwise disposed of, or received with intent that slie shall bo 
employed or used for the purpose of prostitution (and this generally 
happens in the cases of so-called adoptions by dancing-girls^^) the 
dis[)osition or rcc(‘ption of the girl is piinisliablc by the Penal Codc,^- 

* Tottakara AUuttar Manahd Nur- ; Strange’s “ Manual,” paras. 138 . 

rain Naiiihudri imuI v. Pavallij M<iuik<U 90. 

TriviIiramaNaiubi(dr{ 2 ml,l>lad.S.D. A. ’ VerkH v. Mahal inga 11 

1855, p. 125, referred to ill 3IaJ. 393; Muttukaunu v. Parauft.- 

V. Scerctarg of SUde (1887), II Mad. (1838), 12 Mad. 214. 

157, at pp. 175, 176. ^ Venhataohelluiny, Venkataswatutj^ 

- See Jfanja?n?aa v. Sheshgirirao Mad. dec. of 1856, p. 65. 

(1902), 26 Bom. 491, at p. 495. See ^ Strange’s ‘‘ Manual,” para. 99. 
p. 25. ** Hencower B}fe(^Doc deni) V. Hanti’ 

^ Act XLV. of 1860, which came coirer Bge (1818), 2 Mori. Dig. 133. 
into force on the Lst of lilay, * Mathura Naikin v. Esu Nai/ua 
1861. (1880), 4 Bom. 545. 

* See VenkatcLohdlam v. Vcnkala- ^^Marijamnuiy,Sheshgirrira(>(\W2,), 

swamg, Mad. dec. of 1856, p. 65 ; 26 Bom. 491, at p. 495. 

Venku V. Mahalinga (1888), 11 Mad. ** See Mathura Naikin y.Efiu Kaikin 
393; Muttukannii v. Parainasaini (1880), 4 Bom. 545, at p. 570. 

(1888), 12 Mad. 214; Chalakonda Act XLV. of 1860, ss. 372, 373. 

Alasani v. Chalakonda Ratnachalavi See Queen- Empress v. llamanna 
(1864), 2 Mad. H. C. 56 ; Steele, 185, (1889), 12 Mad. 273. 
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and therefore, as being prohibited by law, no effect can l)e given to it 
by the Court.^ 

In Venku v. Malifdinya^^ Muttimmi Ayyar, J., said, “We may set 
aside or decline to enforce a contract or disposition which has for its im- 
mediate object the prostitution of a minor during her minority so as to 
leave her no choice of married life when she is over sixteen years. The 
{X)licy of the Penal Code, as it seems to me, is not to obliterate altogether 
the line of distinction between the province of ethics and that of law, 
but to protect the chastity of minors and to assume to them the 
freedom of choosing married life when they attain their age, whether 
they arc tlio natural or adopted daughters of dancing women, and to 
leave otherwise the incidents of their legal status as daughters un- 
touched, whether the parties concerned are dancing women or ordinary 
Hindus.” 

Effect was giv’en to an adoption by a prostitute dancing-girl in 
Narasanna v. Gaugu? 


Disputes as to Adoption. 

Suits iu ^vhich A question as to the factum or validity of an adoption 
adop\?oVarises. would arise in a suit or other proceeding in which the 
alleged adopted son is asserting his title as sucli, or in a 
suit brought against him for the purpose of disputing his 
title as an adopted son, or in a suit to recover property held 
by him by virtue of such alleged title, or in a suit for 
the purpose of preventing him from acting as adopted son.'* 
Who is entitled An alleged adoption may be disputed by any person 
adoptfom^ whoso interests are affected by it.® 

Adoption by A siiit to declare the invalidity of an adoption by a 
‘ widow can only, as a general rule, be brought by the 
presumptive reversionary heir.® Such a suit may be 
brought by a more distant reversioner, if those nearer 
in succession are in collusion with the widow or have 


* Saujivi V. Jalajahshi (1899), 21 
Mad. 229; Katnalakshi y. Mamasami 
Chetti{mb\ 19 Mad. 127. 

2 (1888), 11 Mad. 393, at p. 402. 

® (1889), 13 Mad. 133. 

■•In Kalovu v. Padapa Valad Bliu~ 
jiuujrav (1876), 1 Bom. 248, it was 
held that a suit would lie to obtain 
an injunction restraining a person 


from performing the Shraddh or 
other ceremonies as an adopted son, 
or assuming the status of such 
adopted son. 

* See Act I. of 1877, s. 42, posty 
p 167. 

“ See Act I. of 1877, s. 42, ill us. /, 
posty p. 168, and cases, posf, p. 167, 
note 1. 
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preolude(^ themselves from interfering,^ or refuse, without 
sufficient cause, to take steps,^ or where the next rever- 
sioner has only a limited estate.^ 

The nearer reversioner would apparently be a necessary party to a 
suit brought by a more distant reversioner.^ 

In case of an adoption by the husband the widow or Adoption by 
other heir may sue, at any rate after the death of the fathw7^ 
adoptive father. 

In case of the widow, or other limited heir;* colluding, or being 
precluded from interfering, the presumptive reversionary lieir may sue, 
and ])ossibly in case such presumptive reversionary heir is also colluding, 
a more distant reversioner may suo.^ 

Kxcept in a case where he is estopped from so doing,^ a suit seeking Suit by 
to declare an alleged adoption to be invalid may be brought by the 
person making the adoption.® 

A declaratory decree will not be made as of right. Declarator}* 
Sec. 42 of the Specific Eelief Act’** is as follows : — decree. 

‘‘ Any person entitled to any legal character, or to any Discretion of 
• U 4 - . • X ^ V • . Court as to 

right as to any property, may institute a suit against any declarations of 

person denying, or interested to deny, his title to such 

character or right, and the Court may, in its discretion, 

make therein a declaration that he is so entitled, and the 

plaintiff need not, in such suit, ask for any further relief. 


^ Anund Koer (liimi) v. Court of 
IVrt/'di’ (1880), 8 I. A. 14, at pp. 22, 
23; 6 Calc. 764, at pp. 772, 773; 8 
C. L. R. 381, at pp. 385, 386 ; Bhi- 
kdji Apaji V. Jagannath Vithal 
(1873), 10 Bom. H. C. 351 ; Brojo 
Kishovee JDassee v. Sreenath Boso 
(1868), 9 W. R. C. R. 463 ; Tarini 
Charaa Chowdhrg v. Saroda Suiidari 
Detsi (1869), 3 B. L. K. A. C. 145, at 
p. 157 ; 11 \V. R. 0. R. 468, at p. 470. 

2 Gurulingaswami v. lianialak^ 
s/mianinia (1894), 18 Mad. 53. 

® Cf. Abimsh Chandra Mazumdir 
V. Harimth Bhaha (1904), 32 Calc. 
62 ; 9 C. W. N. 25. 

^ See Anund Koer {Rani) v. Court 
of Wards (1880), 8 I. A. 14, at p. 
23; 6 Calc. 764, at p. 772; 8 C. L. 


R. 381, at pp. 385, 386; Gumlinga-^ 
sicami v. Ramalakshmamttui (1894), 
18 Mad. 53, at p. 58. 

* Such as a daughter. 

« Ante, p. 166. 

' Post, p. 174. 

® As, for instance, where the adop- 
ter has been induced to adopt by 
misrepresentation or coercion (^ante, 
pp. 152, 153). 

® I. of 1877. The right to bring 
a suit to declare an adoption to be 
invalid independently of a claim to 
property has been incidentally recog- 
nized by the Legislature. See Court 
Fees Act (VII. of 1870, s. 2, art. 17, 
cl. 5) and in Limitation Acts (IX. of 
1871, Sched. II., art. 129; XV. of 
1877, Sched. II., art. 118). 
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Provided that no Court shall make any such declara- 
tion where the plaintiff, being able to seek further relief 
than a mere declaration of title, omits to do so. 

Explanation , — A trustee of property is a person inte- 
rested to deny a title adverse to the title of some one who 
is not in existence, and for whom, if in existence, he would 
be a trustee. 

IllustratioiK 

A Hindu widow in })068eB8ion of property adopts a son to her deceased 
husband. The person presumptively entitled to possession of the 
projxirty on her death without a sou may, in a suit against the adopted 
son, obtain a declaration that the adoption was invalid. 

It is unsettled whether, in exercise of the discretion 
given to it by the Specific Itelief Act,^ the Court can 
determine a right to take in adoption before the adoption 
has taken place. 

'Tlie High Court of Bengal has held in an un reported case tliat a suit 
will lie for a declaration that a permission set uj) by a widow is falsc.^ 
The same Court decided in a case under the law before the Specific 
Relief Act came into force tliat such suit will not lie,'^ relying on the 
decision of the Judicial Committee in Sree Narain Mitter v. Kiahen 
Sooiidory Dassee {Srcemntty\'^ but in tbe last-named case the suit 
was merely to set aside certain deeds of gift and acceptance in adoption, 
under which the defendant took no interest. It may in many cases be 
desirable that the question should bo determined in order to save the 
parties expense, to save the l)oy from the peril of his adoption being 
declared invalid, and to save the estate from the expense of maintaining 
tbe boy if the adoption Ix) declared invalid.^ On the other hand, the 
boy would not be bound by the decree, as he could not be a party to 
such suit. 

There seems to have been no case in which an 


^ S. 42, above. 

^ liajpuitif Koeri {Miissummai) v. 
Nriptbati (Mussummat)^ A. 0. D. 4 of 
1887, referred to in Sircar^s “ Law 
of Adoption,'* p. 434. 

^ liun Bahadoor Siiigh v. Lucho 
Cooxoar {Musst) (1879), 4 C. L. R. 
270. See also Eajcoomaree Bossee 
{Srceniutty') v. Nobocooniar MiUlick 
(1856), Boul. 137; Pearce Dayee 
(Mxtssainnt) v. JIurbunsee Kooer 


Qrxismnut) (1873), 19 W. R, C. R. 
127 ; Subudra ChQwdraijti(^Musm'numt) 
V. Golukmth Choecdhnj (1843), 7 Ben. 
Sel. R. 143 (new edition, 166). 

< (1873), I. A. Sup. Vol. 149; 11 
B. L. R. 171. S. C. sxib nomine, Nogen- 
dro Chundro Mitro v. Kishen Soondery 
Dossce {Sreemutty), 19 W. R, C. R. 
133. 

* See poA’t, pp. 207, 208. 



CHAP. III.] SUIT. 169 

injunction has been granted to restrain the perfonnance 
of an adoption/ but provided the application be made in 
due time, and there be no objection on the merits, there 
seems no reason why a Court should not be justified in 
issuing such injunction. 

There is authority that an interim injunction will not bo giantcd to 
restrain the carrying out of an adoption.*^ 

The Courts will not decree specific performance of an 
agreement to give or take in adoption/ but the l^reacli of 
such agreement would apparently give a right to damages.^ 

A decision as to the factum or validity of an adoption 
will only bind the persons who are parties to such decision 
and those claiming under them.^ 

It is unsettled whether a decision as to the fact, or the validity of an 
adoption in a sidt between the alleged adopted son and a person who is, 
during the lifetime of the widow, the then immediate reversioner, will 
bind another person who may succeed to the reversion.*' The Madras 
High Court has held that he is bound,^ but this is not in accordance 
with the views of the other High Courts. 

When the question is decided, after the death of the widow, in a suit 
between the adopted son and the person who wx)uld in the absence of 
the adopter be entitled to the reversion after her death, such decision 
would bind all persons subsequently interested in the estate as they 
would take through the person then entitled. 

A decision in a litigation which has been honCi fide instituted and 


* See Assmc Purshotam v. Itatanbai 

(1888), 13 Bom. 56. 

Ibid. 

Act I. of 1877, s. 216. 

^ See Srec Narain Mitter v. Kishen 
Soondorcc Dossce (1873), I. A. Sup. 
Vol. 149, at p. 160 ; 11 B. L. li. 171, 
at p. 188. 

^ See Civil Procedure Code, 1908, 
s. 11; Act XIV. of 1882, s. 13. 

^ See Bhagwanta v. Sukhi (1899), 
22 All. 33; Chhiddu Singh v. Durga 
Dei (1900), 22 All. 382. This ques- 
tion was left undecided in Broju- 
kiahorce Daasce v. Sreenath Bose 
(1868), 9 W. R. C. R. 463, and 
in Jumoona Dassga Choivdhrani v. 
Baniasoonderai Dassga Chowdhrani 


(1876), 3 1. A. 72, at p. 84; 1 Calc. 
289, at p. 296; 25 W. R. C. R. 235, 
at p. 239. The fact that a j)revious 
suit by a reversioner has been unsuc- 
cessful may be a reason for refusing 
a mere declaratory decree (see antv^ 
p. 167) at the suit of another rever- 
sioner. The idea that a decision in 
a question of adoption had the ellect 
of a judgment in rem was disposed 
of in Kanhya Ball v, Radha Churn 
(1867), B. L. R. F. B. R. 662 ; 7 W. 
R. C. R. 338. The matter is now 
dealt with by the Evidence Act (I. of 
1872), s. 43. 

' Chiruvolu Funnamnui v. Chiruvotu 
Perrazu (1906), 29 Mad. 390. 
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conducted between the alleged adopted sun and the widow in whom the 
property was vested would, in the case where the adoption was alleged 
to be made by the widow’s husband, bind the reversioners. Probably 
it would also have the same effect where the adoption is said to have 
l)cen made by the widow,' hut she denies it. 

A decision against one person claiming to be an adopted son would 
not hind another person claiming under another act of adoption.^ 

Under the ISpecitic Kelief Act,^ a declaration is only binding on the 
parties to the suit, persons claiming through them respectively, and where 
any of the parties are trustees, on the persons for whom, if in existence 
at the date of the declaration, such parties would be trustees. As these 
expressions do not include the case of a subsequent reversioner, it seems 
clear that a declaration, or the refusal to grant one, in a suit by one 
reversioner does not land another rcversionei-. 

A suit “ to obtain a declaration that an alleged adop- 
tion is invalid, or never, in fact, took place,'' must be 
brought witliin six years " from the time when the 
alleged adoption becomes known to the plaintiff." ^ 

This provision is confined to declaratory suits, and 
does not alter the limitation for suits for possession of 
property 

There was a conflict of authority as to whether the effect of this 
provision is to bar suits for possession of property against a person 
bolding under an alleged adoption which are brought more than six 
years after the alleged adoption becomes known to the plaintiff, or 
Avhethcr it is confined to cases where a declaration only can be obtained, 
and there is no present right to substantive relief.'' 

The Madras^ and Bombay^ High Courts hold that it has the 


^ See Katanni Natchiar v. Jlojah of 
Sliivagungu (1864), 9 M. I. A. 543, at 
p. 608; 2 W. R. P. C. 31, at p. 37. 

2 See Anundmogee ChowdhooraijaH 
(^Mvssumanth) v. Sheeb Chundcr Kog 
(1862), 9 M. I. A. 291, at p. 306; 2 
W. R. P. C, 19, at p. 21 ; Marsh, 
455, at p. 460. 

“ 1. of 1877, 8. 43. 

♦ Act XV. of 1877, ScheU. IL, art. 
118. “‘Plaintiff’ includes also any 
person from or through whom a 
plaintiff derives his right to sue,” 
s. 3. 

* TIrbhuwan Bahadur Singh {Tha- 
kur) T. Mameshar Baksh Singh {Baja) 


(1906), 33 J. A. 156; 28 All. 727; 10 
C. W. N. 1065. 

® As where the widow is alive, 
and the reversioner seeks to have it 
declared that the adoption made by 
her is not valid. See Specific Relief 
Act (I. of 1877), s. 42, ante, p. 167. 
This question was raised, but not 
determined, in Luchmun Lai Choice 
dhrg V. Kanhga Lai Moicar (1894), 
22 I. A. 51 ; 22 Calc. 609. 

• Parvathi Ammal v. Saminatha 
Gurukal (1896), 20 Mad. 40. Cf. 
Eatmmasari v. Ahi(andammal(\^02), 
26 Mad. 291. 

* Shrinivas Murav v, Ilanmant 
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former effect, but in Calcutta ^ and Allahabad- a contrary view was 
expressed. 

The Madras decision was based upon two judgments of the Judicial 
Committee ^ with reference to the construction of Act 120 of the 2nd 
Schedule of an earlier Limitation Act (IX. of 1871). That article 
provided a limitation for suits to “ set aside an adoption,” and was 
held to be equally applicable to suits seeking a mere declaration that 
the adoption was invalid, and to suits which sought the possc.ssion of 
property held under colour of an alleged adoption. Although the 
phraseology of that article differs from that of the article now in force, 
which in terms contemplates only a declaratory suit,'* there are observa- 
tions of the Judicial Committee which were held to be equally appli- 
cable to the present law.^ 

'rhis rule of limitation has no application to a case v\ herc the pro- 
ceeding or document is on its face no obstacle to the title of the heir, 
as, for instance, where a woman adopts to herself and not to her 
husband.^ 

If the right of the nearest reversioner for the time being to contest 
an adoption by the widow is allowed to become barred by limitation 
as against him, this will not bar the similar rights of the subsequent 
reversioners.'^ 

The right to bring such suit would be barred where Adverse 
possession. 

Chuedo Dcshiipandc (1899), 24 Bora. pp. 267-269. Contrd Lidti v. Jehan- 
260, overruling Harilal Frmilal v. r/iVu, All. Weekly Notes, 1890, p. 241. 

Bui jRcica (1895), 21 Bora. 376; ® Jagadnnba Choif’dhrant v. Dak- 

Fiumyamina v. Manjaya Ilchhar him Mohun (1886), 13 I. A. 84; 13 

(1895), 21 Bom. 159, and Vadajirai) Calc. 308; Mohesh N< iraih Mwnsheo 

V. Bammo (1888), 13 Bom. 160, v. Taruck Math Moitm (1892), 20 I. 

which last case was decided under A. 30; 20 Calc. 487. 

Art. 119 of the Schedule (post^ p. * Of. Art. 119,po.sf, p. 172, which 
172). Marachandra Vinayak Kulkanii also speaks of a suit for a declaration, 

V. Narayan Babaji (1903), 27 Bom. but apparently contemplates sub- 

614; Barot Naran v. Barot Jesany stantive relief on the ground of the 

(1900), 25 Bom. 26. plaintiff’s lights being interfered 

' Ram C/iandra Makcrjee v. Ranjit with. 

Singh (1899), 27 Calc. 242, at pp. ^ Fagadamba Choicdhi'aniv. Bnkhina 
2,53-255 ; 4C. W. N. 405, at pp.411- Mohun (1886), 13 I. A. 84, at p. 95 ; 

413; Parbhu Lai {Lala') y, Mylnc 13 Calc. 308, at pp. 320, 321. 

(1887), 14 Calc. 401 ; Baitkanta ® Raj Bahadoor Singh v. Achumbit 
Chandra Roy Chowdhury v. Kali Cha- Zu/ (1879), 6 I. A. 110; 6 C. L. K. 

ran Roy Chowdhury (1904), 9 C. W. 12 ; Luchmun Lai Chowdhry v, Kan^- 

N. 222. Ct Jagannath Rj'asad Gupta hga Lai Mou ar (1894), 22 I. A. 51 ; 

V. Runjit Singh (1897), 25 Calc. 354. 22 Calc. 609. 

* Lali V. Murlidhar (1901), 24 • Bhagwanta v. Sukhi (1899), 22 

L\\, Idb \ Natthu Singh Y. Oulab Singh All. 33. Cf. Abinash Chandra Ma- 

(1895), 17 All. 167 ; Basdeo v. Gopal zunidar v. Harinath 5Aa4rt(1904), 32 

(1886), 8 All. 644; Ganga Sthai v. Calc. 62; 9 C. W. N. 25. See ante^ 

Lekhraj Singh (1886), 9 All. 253, at p. 169. 
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the person claiming under an alleged adoption had held 
the property for more than twelve years adversely to the 
widow of his adoptive father ^ or to the plaintiff. 

A suit “to obtain a declaration that an adoption is 
valid must be brought within “ six years ” from the time 
“ when the rights of the adopted son as such ^ are interfered 

with.’’ 3 

It lias been liokl by tlic High Courts of Ikuigal'* and tho North-west 
Provinces ■' that this article docs not prevent a suit for possession hy a 
person claiming as an adopted son, even though it be brought more 
than six years after his rights have been interfered wiih.^’ 

A diflerent view has been accepted in Bombay.^ In Madras the 
Higli Court has <liffered on this question.^ The section clearly does 
not bar a suit in which the plaintilf claims to succeed independently of 
the alleged adopt ion.'*^ 

Wliero time has begun to run before the adoption as in tlie case of 
the widow being dis|x)ssesscd, the adopted son may be barred by 
adverse ]iossession,^^ but in a suit claiming property alienated by the 
widow before tlie adoption, time does not begin to run before the 
adoption,^^ 

Where a person, entitled to dispute an adoption, is 
benefitted in the same character by a will, or other dispo- 
sition of property, which benefits the person adopted, he 
must elect whether to take under the will, or other dis- 
position, or against it. 

“ A principle not peculiar to Kuglish law, but coinmon to all law, 
which is based on the rules of justice, namely . . . that a party shall 
not, at the same time, alhrm and disallirm the same transaction — aHirm 


‘ jftet XV. of 1877, Sched. II., art. 
144; (Jhundarap hilngk v. Lachmaa 
Simjh (1888), 10 All. 485. 

^ See (litiKjabd v. Tarabii (1002), 
26 Bom. 720. 

« Act XV. of 1877, Sched. II., art. 
119. 

* Jagannath Fra$ad Gupta v. 
Rnnjit Singh (1897) 25 Calc. 354. 

^ Lali V. Murlidhar (1901), 24 
All. 195; Ghandania v. Saligram 
(1903), 26 All. 40. 

® See notes to art. 118 of the 
schedule, ante, pp. 170, 171. 


^ See Shrinima Mnrar v. Hanniant 
Chavdo Veshapande (1899), 24 Bom. 
260, differing from Padajirao v. Ham- 
rav (1888), 13 Bom. 160; Luxmana 
V. Ramappa (1907), 32 Bom. 7. 

* liatnanmsari v. Akilandammal 
(1902), 26 Mad. 291. 

® See Gangahaiy. Tarat/at (1902), 
26 Bom. 720. 

Gobind Chandra Sanm Mazoum* 
dar V. Anand Mohan Sanna Ma- 
zoenndar (1869), 2 B. L. R. A.C. 313, 
" Moro Narai/an Joshi v. B<daji 
liaghunath (1894), 19 Bom. 809. 
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it as far as it is for his benefit, and disaffirm it as fiir as it is to his 
prejudice.” ^ * 

A person, whose title depends upon an adoption, must, in Burden of 
a contest between him and the person who would succeed 
in the absence of such adoption, prove the fact of the 
adoption,^ the performance of the ceremonies^ (if any) 
which may be necessary,^ and such facts as are necessary 
to establish its validity.'^ If the adoption was by a widow, 
who could not adopt without permission, he must prove 
the fact of such permission having been given.^ 

The burden of proving the adoption is on the person 
alleging it, in the unusual case of the adoption being 
denied by the person alleged to be adopted.'^ 

* /iungami v. Atchania (184(3), 4 3 Agra, 103 a. In l\*(nigo Balaji v. 

M. I. A. 1, at p. 103 ; 7 W. K.(P.O.), Mndicg},pa (1898), 23 Bom. 296, at 
57, at p. 62, See Act X, of 1865, p. 303, it was held that the person 
ss. 167-177, applied to certain Hindu setting up an adoption was retjuired 
wills by Act XXL of 1870, s. 2. to establish the death of the natural 

2 See Indian Evidence Act (I. of son of his adoptive father at the time 
1872), ss. 101-103; Sootroogim SiU- of the adoption. 
piittg V. Sabitra Dge (1834), 2 Knapp, Chowdrg Pt/dnui Singh v. Kocr 

287 ; 5 W. R. P. C. 109; Chowdrg Qodeg Singh (1869), 12 M. I. A. 

Piuiuni Singh v. Kocr Oodeg Singh 350, at p. 356 ; 2 B. L. R. (P. C.) 

(1869), 12 M. I. A. 350, at pp. 356, loi, at p. 104; 12 W. K. (P. C.) 1, 

357 ; 2 B. L. R. (P. C.), 101, at p. at pp. 2, 3; Har I)g<tl If'og y, Pog 
104; 12 W. R. P. C. 1, at pp. 2, 3; Krishto Bhoornick (1875), 24 W. R. 
Rnmpi'otah Misscr v. Ahhilak Misser C. R. 107 ; Ttrini Charan Chowdhrg 
(1878), 3 C. L. R. 170, at p. 174; v. Sondo Sundari Dasi (1869), 3 
Hur Dgnl Xag v. Bog Krishto Bhoo- B. L. R. (A. C.) 145, at pp. 158, 159 ; 
mick (1875), 24 W. R. C. II. 107; 11 W. R. C. R. 468, at p. 474; 

Tdrini Chai'uri Chowdhrg y. Saroda Kripa Mugee Dcbhi y. Goluck Chitndcr 
Sundari Dasi (1869), 3 B. L. R, (1865), 4 W. R. C. R. 78 ; 

(A. C.) 145, at pp. 158, 159, 11 monjoorce Chowdranee v. Juygut 

W. R. C. R. 468, at p. 474 ; Bisscssur Chunder Sircar (1864), 1 W. R. C. R. 

Chnckcrbuttg v. Bam Jog Mojoomdar 145, at p. 147; Oomrao Singh (Tha- 
(1865), 2 W. R. C. R. 326, at p. 328; koor') y, Mehtab Koowver (^'Thukvora^ 
Ruopmonjooree Chowdranee y. BamlaU nee') (1868), 3 Agra, 103 a; Har 
Sircar (1864), 1 W. R. C. R. 145, at Shankar Bartab Singh v. L<d Baghn- 
p, 147 ; Kcnchawa v. Ningupa (1867), raj Singh (1907), 34 I. A. 129; 29 
10 Bom. H. C. 265, note. All. 519; 11 C. W. N. 841. 

^ Oomrao S%ngh(^Thakoor)y . Mehtab ^ Chandra Kunwar (^Btnii) v. Nar- 
Koonwer(Thakooranee)(l86S),3 Agra, jxit Singh (Chaiuihri) (1906), 34 I. A. 

103a. See ante, pp. 150, 153, 154. 27; 29 All. 184; 11 C. W. N. 321 ; 

* See ante, pp. 153, 154. Har Shankar Bartab Singh v. Lai 

^ Oorni'oo Singh (^Thakoor) v, Meh- Baghuraj Singh (1907), 341. A. 129; 

tab Komwer (Thakooranee) (1868), 29 All. 519; 11 C. W. N. 841. 
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Where the plaintiff claims property as heir, and is unable to establish 
his relationship, it is unnecessary for the defendant to prove his adoption.^ 

In certain summary proceedings a de facto adoption might be acted 
upon until set aside in a properly constituted siiit/^ 

Where tlie fact of the adoption is admitted, and it is 
alleged that the natural father has lost his right to give 
in adoption, the burden of proving such loss is upon the 
person alleging it.^ 

There is authority that in a suit which merely seeks 
to declare invalid an adoption which in fact took place, 
the burden of proof is upon the person seeking to obtain 
such declaration.'* 

A person entitled to dispute an adoption may be 
estopped from disputing it, although the same adoption 
may be liable to be disputed by other persons who are 
not so estopped. 

The Indian Evidence Act,^ s. 115, enacted as follows : — 
Where one person has, by his declaration, act, or 
omission, intentionally caused or permitted another person 
to believe a thing to be true, and to act upon such belief,*’ 
neither he nor his representative shall be allowed, in any 
suit or proceeding between himself and such person or his 
representative, to deny the truth of that thing.” 

For instance, a widow reprenenting to the natural father that she had 
a power to adopt, and tliereby inducing him to give his son in adoption, 
would 1)6 estopped from thereafter denying the power.^ 

Allowing tlie thread ccicmony and marriage to be performed in tlie 


^ A'dlikishorc J)ntt Gupta Mozomn- 
dar V. Bhusin Chnudvr (1890), 18 
Calc. 201. 

* See Nnnkoo Si/u/h v. Purni Vliun 
Gimjh (1869), 12 W. K. 0. K. 356, 
which was a case under the Certifi- 
cate Act (XXVII. of 1860). See 
Raniprotah Misscr v. Abhilak Misscr 
(1878), 3 C. L. R. 170, at p. 173. 

^ Kusnni Kuniari Itoy v. Stdjja 
Jianjan Das (1903), 30 Calc. 999; 
7 C. W. N. 784. 

* Brojo Kishvrre DassecY. Sreenath 
Bose (1868), 9 W. 11. C. U. 463, at 


j>, 467 ; Gooroo Prosiuino Simjh v. 
XU Miulhuh .90^74(1873), 21 W. U. 

C. R. 84. 

Act I. of 1872. 

Yashcant Pxittu Shenvi v. Rad. 
/i((6«<(l889), 14 Bom. 312. 

• This would not include an 
auction pui chaser at a sale of pro- 
perty belonging to the person es- 
topj)ed. ParbliH Lai (Lula) v. Mijlnc 
(1887), 14 Calc. 401. 

” Kaiimnmal v. Virusami (1892) 
15 Mad. 486. 
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adoptive family, and otlicrvvise allowing the youth to act as an adopted 
son, would amount to an estop^xj!.^ 

Active participation in the adoption may also operate as an 
cBtoppel.2 

A person may ho so estopped, although he was acting in good faith, Good faith, 
or without a full knowledge of the circumstances, or was under a 
mistake or misapprehension/'^ 

Mere acquiescence in, or presence at, an adoption is not sufficient to 
create an estoppel.'* 

The person taking in adoption would generally, in the absence of 
fraud or coercion, be estopped from denying the adoption,^ but where 
there has been no mis-statement,® or conduct equivalent thereto, or 
where the mis-statement has not been a(ded upon,^ there can be no 
estoppel. 

A person is not estopped from denying an adoption merely because 
he had previously secured succession to properties by setting up that 
adoption, when it appears that his claim as adopted son was not opposed 
by the person as against whom he is said to be estopped.^ 

The acts of a Hindu female, who “ is acting without the guidance of 
a disinterested adviser, cannot prejudice her.” ® 

The misrepresentation to operate as an estoppel must apparently bo blatters of law, 
of a matter of fact. An erroneous expression of opinion that an 
adoption was valid in law could not apparently lea<l to an estoppel, nor 
could a person apparently be estopped from asserting the state of the 
law.*® 

* SantapfKxyya v. Ranguppaijya Chintn v. Dhomhi (1873), 11 Bom, 

(1894), 18 Mad. 397. H. C. p. 192, note ; CUitko liaghunath 

2 8<i<i<tshiv Aforcshvdr Ghate v. Rnjadiksh v, Jamki (1874), 11 Bom. 

H(tri Moreshiuir Ghate (1874), 11 H. 0. 199. 

Bom. H. C. 190; Vl/ds C/nnuailal Surendrakcshfiv Rog y. Door^ 

Vgas Ramohandra (1899), 24 Bom. gasn^duri Dassce (1892), 19 I. A. 

473, at p. 481; Cliintu v. Dhutidn^ 108, at p. 128; 19 Calc. 513, at p. 

11 Bom. H. C. 192, note. 532; Tdt/auimaul v. Sdshachdlla Sat- 

® Sarat (Inmder Beg v. Gopid her (1865), 10 M. I. A. 429, at pp. 

Chmider Laha (1892), 19 /. A. 203, 433, 434. 

at p. 215; 20 Calc. 296, at p. 310, ' See Knverji v. Bahai (1890), 19 

overruling Ganga Sa/uii v. Hint Bom. 374; Parvutibagamma v. Ra~ 

Singh (1880), 2 All. 809, and Visluui. niakrishm Rau (1894), 18 Mad. 145, 

Narnbadri {Eranjoli Illath) v. Krish- at p, 149. 

mn Nanthndri (Er((njoli Iliaf/i) * JIar Shankar Partab Singh v. 

(1883), 7 Mad. 3. Lai Raghuraj Singh (1907), 34 I. A. 

< Guridingasmmi v. Ranuilakshnia- 129; 29 All. 519; 11 C. W. N. 841. 

m»if<(1894); 18 Mad. 53, at p. 60; ® Tagammaul v. Saahachalla Naikcr 

Papamma v. Appa Rau (1893), 16 (1865), 10 M. I. A. 429, at p. 433. 

Mad. 384, at p. 391. See antCf p. 153, note 3. 

See Ravji Vinagakrav Jaganmth See Gopee Lall v. Chundraolec 

Shanharsett v. Lakshmibai (1887), 11 Buhoojee {Mmsarnat Sree) (1872), I. 

Bom* 381, at p, 396; Sukhhnsi Lai A. Sup. Vol. 131, at p. 133; 11 B. 

V. Guimn Singh (1879), 2 All. 366 ; L. K. 391, at p, 395 ; 19 W. R. C. U. 
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In Parvatibayamma v, Ramahrishna Rau^^ it was laid down on 
the authority of Oopalayyan v. Rayhupatiayyan,‘^ that “ the claimant 
has to show that by a course of conduct long continued on the part of 
the family which has purported to affiliate him, his situation in his 
original family has been altered so tiiat it would be impossible to 
restore him to it.” This limitation to the doctrine of estoppel is not, 
it is submitted, justified by the terms of sec. 115 of the Evidence Act. 
There seems to have been no estoppel in that case, as the representation, 
if made, was neither believed nor acted upon. 

Mode of proof. The fact of the adoption, and of the power (if any), and 
of the circumstances necessary to establish the validity 
of tlie adoption, must be proved in the same way as 
any other hict. There are no special rules of evidence 
applicable. 

^riie (lourt must carefully and strictly examine the evidence as to 
the completion of the act of adoption, and as to the facts which are 
necessary to validate it.'‘ 

Acquiescence by the person entitled to dispute an adoption, or by 
other members of the family, is some evidence of the fact of the adoption. 
Its value as such must depend upon the circumstances. Where it has 
arisen from an imperfect knowledge of the facts it can be of no value.'* 

A statejuent as to the existence of the power by the person alleged 
to have given it is evidence in support of it.^^ 

As to statements by a person who is dead, or who cannot be found, 
or who has become incapable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or expense which, undci' 
the circumstance.s of the case, a])penrs to the Court unreasonable, when 
these statements relate to the existence of relatioiiship by adoption, see 
the Indian Evidence Act I. of 1872, sec. 32 (5), (fi). 

A statement amounting to an admission hy the i)erson alleged to 
have been adopted will 1x3 evidence against him requiring explanation.*' 


rj, at 10 ; Kacerji v. P<(hi(i (1890), 
19 Bom. 374, at pp. 390, 391. Sec 
Ivijiuii'diii Bose V. U/tii'crsdl Life 
Assnrance Compitny (1881), 7 ('ale. 
594. 

* (1894), 18 Mad. 145, at p. 148 
(see also pp. 151, 152). 

2 (1873), 7 Mad. H. C. 250. 

* Inu'lt Komeur v. Roop Naralu 
Stng/i (1880), 6 C. L. R. 76, at p. 
823 ; KeneJiau-a v. Ningupa, (1867), 
10 Bom. H. C. 265, note. See A’oop- 
nionjoorec Chuudnince v. Ramlnll 
Sircar (1864), 1 W. R. C. R. 145 ; 
Sootroogun Sutputhij v, Sahitra Dye 


(1835), 2 Knapp, 287; 5 W. K. P. C. 
109; Huradhua Moohirjia v. M\i~ 
thorauidh Mookarjia (1849), 4 M. I. 
A. 414, at p. 425; 7 W. R. P. C. 71. 

* See Rutigarna v. Atchama (1846), 
4M. I. A. l,atp. 103; 7 W. R. P. C. 
57, at p. 62. See Act I. of 1872, 
8. 50. 

* Indian Evidence Act (I. of 1872), 
ss. 21, 32 (5), Kishen Sunker Dutt v. 
Moha Mya Dosscc, W. R. 1864, C. R. 
210 . 

® See Chandra Kunwar (^llani) v. 
Narpat Singh (Chaudhri) (1906), 34 
I. A. 27; 29 All. 184; 11C.W.N.320. 
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All ancient report of a panchayet as to the pedigree of a family has 
been held t(j establish an adoption which was not then disputed^ 

A tradition in a wajih^ul-arz has been acted upon by the Judicial 
Committce.2 

‘‘ It may be desirable carefully to examine cases of possible fraud, 
yet . . . instruments which are proved by all the attesting 
witnesses, and against which there is no evidence on the other side, 
ought not to be set aside an4 treated as nothing, on a mere suspicion of 
perjury and forgery.” 

After such a lapse of time as makes it impossible, or difticult, tt» 
obtain direct evidence of the adoption, or of the performance of the 
necessary ceremonies, or of the giving of the necessary permission, 
evidence of recognition by the adoptive parents, or by other members 
of the family, or of treatment as an adopted son by permitting him to 
perform the family worship, or to share in the inheritance, or other- 
wise, may be sufficient to establish an adoption, or, at any rate, to render 
slight evidence sufficient,'^ and in any case will, it is submitted, be 
admissible in support of the adoption,^ but such evidence cannot 
establish an adoption which is in law invalid. 


^ Ajiibsing v. Naruiblutu, Valad 
Dh<insing Maul (1898), 26 I. A. 48; 
3 C. W. N. 130. 

^ Achal liani (Za/) v. Kuzini 
Husain Khan (^Raja) (1905), 32 I. A. 
113 ; 27 All. 271 ; 9 C. W. N. 477. 

® Kalichandra Choirdhry v. 8hib- 
chandra Bhaduri (1870), 6 B. L. R. 
501, at p. 508; 15 W. R. P. C. 12, at 
p. 14. See Chandeniath Roy (^Raja/i) 
V. Gobindnath Roy (^Kooar') (1872), 11 

B. L. R. 86, at p. 98 ; 18 W. R. 221, 
at pp. 222, 223. 

See Rajendro Nath Holdar v. 
Jogaulro Nath Bancrjce (1871), 14 
M. I. A. 67, at pp. 76, 77 ; 7 B. L. R. 
216, at pp. 227, 228 ; 15 W. R. P. C. 
41, at pp. 44, 45 ; Rungaina v. 
Atchanui (1846), 4 M. I. A. 1, at p. 
105; 7 W. R. P. C. 57, at p. 62; 
Vyas Chimanlal v. Vyas Ramchandra 
(1899), 24 Bom. 473; Rauialinga 
Pillai V. Sadasiva Pillai (1864), 9 M. 
I. A. 510, at p. 519 ; 1 W. R. P. C. 
25, at p. 26 ; Anandi'av Sivaji v. Ga- 
nesh Eshvant Bokil (1863), 7 Bom. H. 

C. App. xxxiii. ; Sabo Bewa v. Naha- 
gun Maiti (1869), 2 B. L. R. App. 
51 ; 11 W. R. C. R. 380 ; Nittianand 
Qhose V. Krishna Dyed Ghose (1871), 

H.L. 


7 B. L. R. 1 ; 15 \V. R. C. R. 300 ; 

J^erhash Chundcr Roy v, Dhu/unounce 
Dassea, Ben. S. D. of 1853, p. 96 ; 
Jlur Dyal Nag v. Roy Krishto Bhoo~ 
mich (1875), 24 W. R. C. R. 107 ; 
Chowdhry HerasutoUah v. Brnjo 
8oo7idur Roy (1872), 18 W. R. C. R. 
77, at p. 80 ; Tincourie Chattet'jcc v. 
Denonath Bancrjee^ W. R. 1864. C. 
R, 155 ; Roopmonjoorec Ohowdraneo 
V. Rairilall 8ircar (1864), 1 W. R. 
C. R. 145; Mohendro Ball Mookerjee 
V. Rookincy Dahee (1864), Cory ton, 
42, ut p. 46. 

^ See Indian Evidence Act (I. of 
1872), s. 50. In that section “ it 
will be noted that the words * by 
blood marriage and adoption ' have 
not been inserted after tlie word 
‘relationship* bv Act XVIII. of 
1872, as in the case of s. 32, els. (5) 
and (6). Illustration («) refers to 
the case of marriage, but relationship 
is not mentioned,** Ameer Ali and 
Woodroffe’s “Law of Evidence,** 1st 
ed., p. 360. This would seem to 
show that the conduct of relations 
would not be admissible as evidence 
in the case of adoption, but the 
Indian Courts have undoubtedly been 
N 
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A person who asks the Court to presume tliat an adoption did take 
place, must establish an initial probability that the adoption was 
likely to have been validly made and that the conduct of the partners 
cognizant of the facts had been at least consistent with such an 
hypothesis.! 

Where there is conllicting evidence upon the fact of an adoption, 
much must depend upon the probabilities of the case to be collected 
from the admitted or proved facts, but such probabilities do not take 
the place of evidence. 

The fact that the person alleged to have adopted was childless, and 
advanced in years, and had despaired of having male issue ; “ or the fact 
that he was anxious to deliver himself from Put'^ give rise to a 
probability that he wished to adopt. 

The fact that the alleged adoptive father or mother was at enmity 
with the reversioner might also render an adoption probable.^ 

The religious duty to adopt a son, which is said to be incumbent 
upon every childless Hindu, ^ is also a circumstance to be taken into 
consideration,^^ but by itself it has not much force, having regard “ to 
the fact that childless Hindus <lie daily without having fulfilled this 
obligation, or made provision for its fulfilment after their death.” ^ 

On the other hand, the al)sence of notices to relations and of 
ceremonials may be evidence against the probability of the hict of 
adoption. 


in the habit of admitting such 
evidence. With two exceptions (//io* 
Djinl N<tg v. lioy Krishto BUoomkk 
and VyaH Chiinanlal v. Vyas Pam- 
c/idfulrd)^ the decisions in note 4 
above were given before the passing 
of the Indian Evidence Act. 

! Bar Shankar Partah Singh v. 
Lai Jiaghuraj Singh (1907), 34 I. A. 
129; 29 All. 519; 11 C. W. N. 841. 

‘ Huradhun Mookurjia v. Muthnra. 
nath Mookurjia (1849), 4 M. I. A. 
414, at p. 425; 7 W. R. P.C. 71. See 
Roopnionjoorec Chowdrance v. Ram- 
tail Sircar (1864), 1 W. R. C. R. 144, 
at p. 150; ./iisfooprea Patmohadca 
(Ranee) v. Basoodeb Did I Beuartve 
Patmiih (1865), 2 W. R. C. R. 232, 
at p. 235. 

* Huradhun Mookurjia v. Muthora- 
nath Mookurjia (1849), 4 M. I. A. 
414, at pp. 425, 426 ; 7 W. R. P. C. 
71. 

* Soondur Kooinaree Del)bcea v. 
Gudadhur Pershad Teicarrcc (1858), 


7 M. I. A. 54, at pp. 64, 07 ; 4 W. R. 
P. C. 116, at pp. 119, 120; Raghu- 
nada (Sri) v. Brozo Kishoro (Sri) 
(1876), 3 I. A. 154, at p. 177; 25 
W. R. C. R. 291, at p. 295, 

^ Ante, p. 101. 

^ See Raghnnada (Sri) v. Brozo 
Kishoro {Sri) (1876), 3 I. A. 154, at 
p. 177; 25 W. R. C. R. 291, at p. 
295 ; Roopmonjorcc Chowdrance v. 
Randall Sircar (1864), 1 W. R. 0. R. 
145, at pp. 150, 151 ; Sarodasoondcrij 
Dossec (S. M.) V. T incowry Nundy 
(1863), 1 Hyde, 223, at p. 249. 

^ Nilmadhub Doss v. Bishnniber 
Doss (1869), 13 M. I. A. 85, at p. 
100; 3B. L. R. (P. C.) 27, at p. 32; 
12 W. R. P. C. 29, at p. 31. See 
(lurulingaswami (Sri Balusu) v. Rama- 
lakshnumma (Sri Balusu)^ Radhamo» 
huHV. Hardai (1899), 261. A. 113, 
at p. 135; 23 Mad. 398, at p. 414; 
21 All. 460, at p. 477; 3 C. W. n! 
427, at p. 442. 
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In Sootrooijmi Sutputty v. SahitraDye-t^ the Judicial Committee say, 

“ But altkough neither written acknowledgments, nor tlie performance 
of any religious ceremonials, are essential to the validity of adoptions, 
such acknowledgments are usually given, and sucli ceremonies observed, 
and notices given of the times when adoptions are to take place, in all 
families of distinction, as those of zemindars or opulent Brahmins, that 
wherever these have been omitted, it behoves the Court to regard with 
extreme suspicion the proof offered in support of an adoption. T would 
say, that in no case should the rights of wives and daughters bo 
transferred to strangers, or more remote relations, unless the proof of 
adoption by which that transfer is effected be proved by evidence free 
from all suspicion of fraud, and so consistent and probable as to give 
no occasion for doubt of its truth.” 

The youth,'-^ or vigour,’* of the alleged adopting hither, and the consc* Youth, 
quent probability of male issue, may also be a circumstance rendering 
the adoption improbable. 

“In considering the validity of” jjowers to adopt, “it is of great Position of 
importance, in the first place to ascertain the position of the parties at 
the time when the instruments are alleged to have come into existence, 
and the motives which may have led to the execution of them.” 

A permission to give in adoption may be presumed,^ i*resumptiona8 
but no such presumption may be made with reference to 
a permission to take in adoption.® 

It has been held that when the Court is satisfied Proof of 
that the authority to adopt really was given, it will cer*em^ies? 
require comparatively slight proof of the performance of 
the ceremonies by which the adoption is completed. But 

1 (1835), 2 Knapj), 287, at p. 290 ; ^ Sootidur Kooimrec Dchhcca v. 

5 W. U. P. C. 109. See also Ondu Giuiadhur Pershad Tewarree (1858), 

Kadarun v. Aroomichella^ Mad. dec, 7 M. I. A. 54, at p. 64; 4 W. R. P. C. 

1857, p. 93; Bistooprea PatraohadcH 116, at p. 119. 

(^Uanee) v. Basoodeb Bull Bewartee ^ “ Battaka Chandrika,” s. 1, para. 

Patmiik (1865), 2 W. R. C. R. 232. 32. 

2 Sootroogim Sutputtij v. Sabitra « TariniChariUiChowdltrtfv.Siiruila. 
ihje (1835), 2 Knapp, 287 ; 5 W. R. Bmdari Basi (1869), 3 B. L. R. A. C. 

P. C. 109. 145; 11 W. R. C. R. 468. 

^ In Sarodc(soo7ulery Jhssco {S. M.) ' ' Rudhamidhuh Gossain y. Radha^ 

V. Tincowrj Mindg (1863), 1 Hyde, huUitb Gossnin (1862), 1 Hay, 311 ; 2 
223, at p. 250, the Court said, “ We Ind. Jar. 0. S. 5. See also Mohendro 

agree . . . that a Hindu does not adopt Lidl Mookerjee v. Rookinen Bahec 

in his lifetime, unless he is prepared (1864), Cory ton, 42, at pp. 45, 46, 

to acknowledge that he has lost the where a similar observation was 

power of procreation; for, if his wife made, “When many years have 

is sterile, he may marry another passed and the person whose adoption 

wife, and is enjoined to do so after is questioned has always been recog> 

the lapse of a certain time.” nized as a son.” 
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the Court will not presume that "permission was given 
merely because it is shown that the usual ceremonies 
were duly performed.” 

Tlicre may be a presumption th.at a widow docs not .adopt while in 
a condition of ceremonial impurity.* 

See I^angnnayakamnm v. Setti (1889), 13 Mad. 214, at p. 222. 



CHAPTER IV. 

PARENT AND GUILD {continued). 

Results of Dattaka Adoption. 

Adoption in the Dattaka form completely transfers the Adoption 
hoy from the family of his natuiul father to that of his 
adoptive father, and, except as specially provided by the 
law,^ he acquires, as from the date of the adoption, ^ all 
the rights, privileges, duties, and obligations of a son born 
to his adoptive father.^ 

When he has been adopted by a widow, his rights do 
not date back to the death of his adoptive father.'* 

* As to the effect of the birth of a Wards (1881), 8 I. A. 229, at p. 246 ; 

legitimate son after the adoption, see 8 Calc. 302, at p. 311. S. C. in Court 

post, pp. 189, 190. As to the re- below, PiuMo Kumarce Debee v. Jug- 

strictions placed upon an adopted gutkishore Acharjce (1879), 5 Calc, 
son with regard to marriage and \ Joykishorc Chovdhrg r. Panchoo 

adoption in his natural family, see (1879), 4 C. L. R. 538; Kali 

ante, p. 39, and post, p. 205. Komul Mozoomdar v. Unui Shunkur 

* Harek Chand Baba v. Bejoy J/o/Yrn (1883), 10 1. A. 138, at p. 149 ; 

Chand Muhatah (1905), 9 C. W. N. 10 Calc. 232, at p. 237 ; 13 C. L. K. 

795, at p. 798 ; Moro Karayan Josfii 379, at p. 381 ; S. C. in Court below, 6 

V. Balaji liaghunath (1894), 19 Bom. Calc. 256, and 7 C. L. R. 145 ; Bam-^ 

809, at p. 814 ; Bambhat v. Lakshman hhat v. Lakshman Chintaman Mayalay 

Chintaman Mayalay (1881), 5 Bom. (1881), 5 Bom. 630, at p. 637; Teen^ 

630, at p. 637 ; Sudanund MohujMittur coicrce Chatterjee v. Dciionath Bitner* 

V. Soorjo Monee Debee 8 W. jce (1865), 3 W. R. C. R. 49; 

R. C. R. 455; S. C. (1869), 11 W. R. Juggurnath Sahaio (^Mahamjafi) v. 

C. R. 436. On appeal in this case Mukhun Koonwur {Musst.) (1865), 

this question did not arise, 3 W. R. C. R. 24. 

Dayee v. Suddanuud Mohapidter, I, * Zakshniana Ban v. Laksluni Arif 
A. Sup. Vol. 212; 12 B. L. R. 304; nial (1881), 4 Mad. 160. See Ba- 

20 W. R. C. R. 377 ; 8 Mad. Jur. mundoss Mookerjea v. Tarinec 

466 ; Narain Mai v. Kooer Narain {Mussamui) (1858), 7 M. I. A, 169, 

Mytee (1879), 5 Calc. 251. at p. 184; Ganapati Ayyan y. Savi' 

* Pndma Coomari Debt v. Court of thri Amnuil (1897), 21 Mad. 10, at p. 
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All adoption ^pendente, litc lias the same effect as a birth pendente 
Ute} 

As to an adopted son’s imimrity on deaths and births, and as to Ids 
competency to ])crform Sraddlna rites, see (f. (L Sircar’s “Law of 
Adoption,” p. 388. 

The right of guardianship of an adopted son passes by 
the adoption fi’om the natural parents to the adoptive 
parents.^ 

A son adopted by a Hindu governed by the Mitakshara 
school of law acquires the same rights in ancestral pro- 
perty on adoption ^ as would be possessed on birth by a 
natural son born to his adoptive father.^ 

Except where a son is born to his adoptive father sub- 
sequent to the adoption,® an adopted son inherits to his 
adoptive father,*^ and to the relations, whether lineal or 
collateral, of his adoptive father, to the same extent as he 
would have inherited if he had been born as a son to his 
adoptive father,® 


10; Nara'ui Mai v. Kooer Narain 
Mytee (1879), 5 Calc. 251; Moro 
Narayan Joshi v. Bahiji Kaghnnatk 
(1894), 19 Bom. 809, at p. 814; 
cases collected in Morley’s “ Digest,’* 
vol. iii. 186. 

* Itainhlud v. LokshuKii ChhiUinum 
Mayalay (1881), 5 Bom. 630, at p. 637. 

* See “ Dattaka Mimansa,** s. 6, 
para. 50 ; “ Dattaka Chandrika,” s. 
1, para. 25; s. 3, para. 17. 

® Sreu Nuratn Mittcr v. Kishvn- 
Soondory Dasscc (^Srccmuttif) (1873), 
I. A. Sup Vol. 149, at p. 163; 11 B. 
L. R. 171, at p. 191 ; S.Q. siih nwninc 
Nogendro Chwidro Mittro v. Kishttn* 
Soondery Jhssce (Sreemutty)y 19 W. 
K. C. R. 133, at ]). 139; Lakshinibai 
V. Shridhar Vasudeo Tnkfe (1878), 3 
Boni. 1. As to rights of guardian- 
ship, see antCj pp. 42-44, and 
pp. 218-223. 

* See Rungama v, AtcJiama (1846), 
4 M. I. A. 1, at p. 103; 7 W. R. P. C. 
57, at p. 67 ; Sitdanund Mohapattur 
V. Bonomillee (1863), Marsh, 317; 
2 Hay, 205; Badanund Mohapattur 


V, Soorjo Mumg iJebce (1867), 8 W. 
R. C. R. 455; S. C. after remand 
(1869), 11 VV. K. C. R. 436. On 
appeal this question did not arise, 
Soorjimoneo Dayee v. Suddanund Mo- 
hapatter (1873), I. A. Sup. Vol. 212 ; 
12 B. L. R. 304; 20 W. R. C. R. 
377; 8 Mad. Jiir. 466. 

* See posi, pp. 231, 232 ; Heem 
Singhy. Bnryar Singh (1866), 1 Agra, 
256. 

" Seepo5^, pp. 189, 190. 

^ llojc Vyanhxtrav Amndnm Nini- 
baikar v. Jayavantrav (1867), 4 Bom, 

H. C. A. C. 191. 

® Piklnui Cooruari Dcbi v. Cmirt of 

Wards (1881), 8 I. A. 229 ; 8 Calc. 
302 ; S. C. in Court below, Buddo 
Kunuxree Debee v. Juggutkishoi'e 
Acharjee (1879), 5 Calc. 615; Joy- 
kishore Choirdhry v. Banchoo Baboo 
(1879), 4 C. L. R. 538 ; Sumbhoochun- 
der Chowdry v. Naraini Debia (1835), 
2 Knapp, 55; 5 W. R. (P. C.) 100 ; 
Lakmi Chatid v. Gatto Bai (1886), 8 
All. 319; Mokundo Lai I Roy v. By- 
hunt Nath Roy (1880), 6 Calc. 289 ; 
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As to tlie devesting of estates on adoption, see pp. 197-202. 

The rigli4i of the adopted son and of his heirs to inherit to the follow- 
ing relations by adoption has been established: — 

1 . Paternal grandfather.^ 

2. Paternal uncle.^ 

d. First cousin of his father.^ 

4. First cousin of his grandfather.** 

5. Father’s brother’s son.^’ 
a Father’s daughter’s son.‘‘ 

7. Father’s third cousin.^ 

8. I’lic adopted son of the son of the brother of the man to whom 
the father of the claimant was adopted.^ 

Where an adopted son ousts his adoptive father’s widow, who has Rights on 
taken possession in ignorance of the ado])tion, he is entitled to receive attaining 
such rents and profits which have been, received, or might with due ^ 
diligence have beeit received, between the death of his adoptive father 
and his getting possession, credit being given for the maintenance of the 
widow, funeral expenses, and all such expenditure as she might properly 
have made as widow, subject to any c|uestion as to limitation.** 

Conversely the relations of the adoptive father will 
inherit to the adopted son in the same way as if he had 
been a son born to his adoptive father. 

An hereditary title or honour passes to an adopted son, Title, 
and his descendants, in the same way as to a legitimate 
son, or his descendants. 

7 C. L. R. 478; Dinomilh Mukerjae of the half-blood. Kishemuith A‘o// 

V. Gopal Churn Muherjee (1881), 9 v. JInreegMul liog^ Ben. S. D. A. 

C. L. R. 379 ; 8 C. L. R. 57 ; Tara 1859, p. 18. 

Mohuyi BhuttacharjecY. Kripa Moifcc ^ Diuomth Mukerjee v. Gopul 
Dcbia (1868), 9 W. R. C. R. 423; Cknrn Mukerjee (1881), 6 C. L. R. 

U((j€ Vyunkutrav Anarulrav Nimbal- 379; 8 C. L. R. 57. 

kur V. Jayavantrau (1867), 4 Bom. 'Tara Mohuii Bhuttacharjee v. 

H. C. A. C. 191 ; Oourhun'ce KvJlyraj Knjxt Mogee Bebui (1868), 9 W. R. 

V. Itutnasurcc Dcbia (^Mussummut) 423. 

(1837), 6 Ben. Sel. R. 203 (new ^ /jokenatk Boy Shartvuoondurcc, 
edition, 250) ; Gooroopershad Bose v. Ben. S. D. A. 1858, 1863. 

Jiashbehary Bose, Ben. S. D. A. 1860, * Puclnia Cotmiari Dcbi v. Court of 

p. 411. Wards (1881), 8 I. A. 229; 8 Calc 

* Gourbullub v. Jiiggeruath Per- 302. 
sand Mittcr (1824), Sir F. Macnagh- ^ Mokundo LaU Boy v. Bykunt 
ten’s “Considerations,” p. 151. Nath Boy (1880), 6 Calc. 289; 7 C. 

In Surnbhoochunder Chowdry v. L. R. 478. 

Naraini Dcbia (1835), 3 Knapp, 55; * Gourhurree Kubraj y. BtUnasuree 

5 W. R. P. C. 100, it was held that Dcbia (^Mussummut) (1837), 6 Ben. 

the adopted son of the brother of the Sel. R. 203 (new edition, 350). 
whole blood was entitled to inherit » See Dalct Ji unwar v. Anibika 
in preference to the son of a brother Partap Singh (1903), 25 All. 266. 
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Where the adoption is by a husband alone, ^ or in 
association with his wife, or one of his wives, or where it 
has been made to him by his wife with his concurrence, 
or after his death, the son inherits to the wife,^ and to her 
relations,® in the same way as if he had been a son born 
to such wife. 

'Phc riglit of the adopted son to inherit to the brother,^ and father,’ 
of the adoptive mother has been upheld. 

The adoptive mother ® and her relatives inherit to the 
adopted son in the same way as if she had been his 
natural mother. 

Where an adoption is made by a husband in conjunction 
with one only of several wives, or after his death by one 
of several wives, the adopted son® inherits only to that 
wife and her relations, his relationship to the other wives 
being that of a step-son. 

It is unsettled whether, when a man adopts in conjunction with more 
than one wife,® or where two or more widows adopt in accordance with 
a joint power, or where two or more widows adopt in Western India 


* See iSharn Kmr v. Gaya Din 
(1876), 1 All. 255, at p. 25? '; “Dat- 
taka Mimansa,” s. 1, para. 22. 

* Teericowree Chatter jee v. Denomth 
Banerjee (1865), 3 W, R. C. R. 49; 
Jiaje Vyankatrav Anandrav Ninihal- 
kar V. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 191. 

^ Kali Koiiiul 3Iozooni(lar v. t/ma 
Shunkur Moitra (1883), 10 I. A. 138 ; 
10 Calc. 232 ; 13 C. L. R. 379.. This 
decision in effect overruled Morun 
Moee Dcbeah v. Bejoy Kishto (Jossa- 
nice (1863), \V. R. Sp. No. ^121 (so 
far as this question is concerned), and 
Chinmramakristm Ayyar v. MinatcM 
Animal (1873), 7 Mad. H. C. 245. 
Sham Knar v. Gaya Din (1876), 1 
All. 255 ; Surjokant Niindi v. Mohesh 
Chunder Dutt (1882), 9 Calc. 70; 
Badha Prasad Mullick v. Ranee Mani 
Dassce (1906), 33 Calc. 947; 1C C. 
W. N. 695. 

^ Kali Komul Mozoomdar v. Uma 


Shunkur ilfo/<ra(1883), 10 I. A. 138; 
10 Calc. 232 ; 13 C. L. R. 379. 

Sham Kmr v. Gaya Din (1876), 
1 All. 255 *, Surjokant Knndi v. Mo- 
hesh Chunder Dutt (\SS2), 9 Calc. 70. 

See Ramasaurni Aiyan v. Ve7t- 
cataranuiiyan (1879), 6 I. A. 196 ; 2 
Mad. 91 ; Annapurni Nachiar v. 
Forbes (1899), 26 I. A. 246; 23 
Mad. 1; 3 C. W. N. 730; Jatindni 
Kath Chaudhuri (AV/*) v. Amrita Lai 
Ba(jcM(\m), 5 C. W. N. 20 ; Lakhrni 
Chandv. 6'a«oAai(1886),8 A11.319. 

' Gungapersad Roy v. Bnjessurec 
Chou'dhrain, Ben. S. D. A. 1859, p. 
1091. 

* Annapurni Nachiar v. Forbes 
(1899), 26 I. A. 246; 23 Mad. 1 ; 3 
C. W. N. 730. S. C. in Court below, 
(1895), 18 Mad. 277 ; Kashecshurec 
Dehia v. Greeschunder LahoreCy W. R. 
1864, p. 71. 

® See antCy p. 112. 

See antCy p. 115. 
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jointly,^ the adopted son inherits to all the widows so adopting and 
their relattves. It is submitted that this question depends upon 
whether such joint adoption is authorized by the law.^ The mere 
concurrence by a widow in an adoption by her co-widow would not, 
it is submitted, confer upon the adopted son any rights of inheritance 
to her or her relations. 

It seems also to be unsettled whether, when a husband adopts in 
spite of his wife’s express dissent, the son inherits to her and to her 
relations.^ 

A son adopted by a man who is disqualified from 
inheritance by reason of a personal disability, such as 
congenital blindness, impotence, or lameness,^ cannot 
acquire greater rights than his adoptive father, and there- 
fore cannot inherit to any one from whom the adoptive 
father was disqualified from inheriting.^ 

There is, it is submitted, nothing to prevent liis inheritance from 
his adoptive hither ^ and from his adoptive mother and her relations. 
According to the “Dattaka Chandrika”^ he is entitled to maintenance. 

The descendants of an adopted son have the same rights 
of inheritance as the descendants of a legitimately begotten 
son.® 

An adopted son does not, as such, acquire any rights 
greater than those of a begotten son.® 

The adoption of a son does not interfere with the 
powers of the adoptive father to dispose of the property 
over which he has a power of disposition. 

An adoptive father can defeat the rights of inheritance of his 


* See ante, p. 127. 

2 See ante, p. 115, note 9. 

® See Sircar’s “ Law of Adoption,” 
p. 215. 

* Ante, pp. 109, 110, and post, pp. 
235, 236. 

® Mayne’s “ Hindu Law,” 7th ed., 
pp. 138, 139 ; Sircar’s “ Law of 
Adoption,” pp. 202, 203, 419. 

® Sutherland’s “ Synopsis,” Stokes* ** 

** Hindu Law Books,” pp. 664, 671 ; 
Mayne’s “ Hindu Law,” 7th ed., p. 139. 

^ Chap. ii. s. 10, paras. 9-11. This 
is disputed in Sircar’s “ Law of Adop- 
tion,” p. 419. 


* Kishennath i?o.v v. Hun'cegobind 
JKoy, Ben. S. D. A. of 1859, p. 18 ; 
Gourhurree Kvbraj v. Rutmsurec 
Dehia {Muesummut) (1837), 6 Ben. 
Sel. R. 203 (new edition, 250). 

® Venkata Surya Mahipati Rama 
Krishna Rao Bahadur (^Sri Raja Rad) 
V. Court of Wards (1899), 26 I. A. 
83 ; 22 Mad. 383 ; 3 C. W. N. 415 ; 
Bhoobun Moyee Dehia v. Ram Kishoj'e 
AcharJ Chou'dhry (1865), 10 M. I. A. 
279, at pp. 310, 311 ; 3 W. R. (P. C.) 
15, at p. 18. 
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adopted soii,^ whether the proi)erty lield by liim be partible or im- 
partible.- He can, in giving a power of adoption, require aB*a condition 
of the exercise of the power that the estate of his widow should not be 
interfered with,^ and might apjiarently impose such other conditions 
as arc nut inconsistent with the provisions of the law of gifts and 
wills.'^ 

Adoption does In casGs "ovemed by the Hindu Wills Act, adoption, or 

not revoke r j i.* ^ / 4 - 

will. the giving of a power of adoption, does not operate as a 

revocation of a will.^ 

There is some authorit}" that in other cases a Hindu has no power 
to completely disinherit his adoptive son, and that a will making no 
jirovision foi* adopted sons would be invalidated by a power given 
sul)se(piently,‘' but it is submitted that there is no reason why an 
adoption should have greater elfect than tlie birth of a son in revoking 
a will. Where the will purports to deal with proi)crty, over which the 
adoi)ting father ceased to have a power of disposition on tlie birth or 
adoption of a sun, it would he ineffectual to deal witli tlic property ’’ 
except where assent to the provisions of tbe will was a condition of the 
adoption.^ 

Kifoct would apparently be given to an arrangement made at the 
time of the adoption stipulating that tlie adoptive father should not 
exercise his powers of disposition. tSuch ari angement would be enforced 
at tlie instance of the adopted son.^ 


Arrangement 

restraining 

disposition. 


* Venkatii Snrya M<ili\p<tti Rmtut 
Krishna liao Bahadwr (^Sri liaja) 
V. Court of Wards (1899), 26 I. A. 
83, at p. 89 ; 22 Mad. 383, at p. 
390 ; 3 0. W. N. 415, at p. 421 ; 
Jltingama v. Atchama (1846), 4 M. I. 
A. 1, at p. 103 ; 7 W. K. 57, at p. 62 ; 
Vurshotam Shama Shenvi v. Ihs'/i/t't; 
Krishna Shenvi (1871), 8 Bom. H. C. 
(0. C.) 196; Sndanund Mohapattur 
V. Botmnallcc (1863), Marsh, 317 ; 2 
Hay, 205. 

- Venkata Surya Mahipotl Hama 
Krishna Kao Bahadoor (^Sri Baja 
Bao) V. Court of Wiwds (1899), 26 
I. A. 83; 22 Mad. 383; 3 C. W. N. 
415 ; Sartaj Kuari (^Rani') v, Beoraj 
Kuari (Bani) (1888), 15 I. A. 51; 
10 All. 272. 

’ See Bepin Behari Bundopadhya 
V. Brojonath Afookhopadhya (1882), 
8 Calc, 357; Badhanioncc D^ea v. 
J advfjnctrain Boy^ Ben. S. D, A. of 
1855, p. 139 ; Fro$unnomoyce(Banec) 


V. Banisoonder Seiiiy Ben. S. D. A. of 

1859, p. 162. 

* See Ganapati Aijyan v. Savithri 
Anwud 21 Mad. 10; nute^ pp. 
116, 117. 

* Act XXI. of 1870, s. 2, read 
with Act X. of 1865, s. 57. 

® See futwah of jiundits in Kaya- 
lutchmee Umnial v. Gopoo Nadaroja 
Chetty (1856), 6 M. I. A. 309, at p. 
320, referred to by Couch, C.J., in 
Vinayak Narayan Jog v. Govindrav 
Chintanuin Jog (1869), 6 Bom. H. C. 
A. C. 224, at p. 230. 

^ As the will must be taken to 
speak from the death of the testator, 
at which time he would have no dis- 
posing power. 

* See Vimyak Narayan Jog v. Go- 
vindrav Chintaman Jog (1869), 6 
Bom. H. C. A. C. 224. 

^ See Surendrakeshav Boy v. Door- 
gasundari Dassco (1892), 19 I. A. 
108, at p. 132 ; 19 Calc. 513, at p. 536. 
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lu cases governed by the Mitakshara law, the adoptive Coparcenary 
father has no power to interfere with the adopted son^s 
right of survivorship in coparcenary property.^ 

When, after attaining the age of majority, an adopted ^rangement 
son ratifies an arrangement made between his natural interest in 
father and the person adopting him limiting the interest propoi^! 
in coparcenary property which he would acquire by 
adoption, he is bound by the arrangement.^ It is un- 
settled whether, in the absence of such ratification, he 
can be bound by such arrangement, but it is submitted 
that if the arrangement be a fair one, and does not unduly 
interfere with the rights of the adopted son, effect will be 
given to it, at any rate when the arrangement is made 
with the adoptive father or is authorized by him. 

'riie ^Madras High Court has upheld disi)ositions of ancestral property 
by the adopting hither with the consent of the natural father for the 
purpose of providing for the maintenance of the wife of the adopting 
father.'^ 

In another case ^ the Bombay High Court held that when the adopted 
son and the person wdio gave him in adoption were fully cognizant of the 
disposition of the proj)erty made by the testator, and with the know- 
ledge of such disposition the natural father consented to the adoption 
taking place, and when the disposition and the adoption might, under 
tlie circumstances, bo regarded as one transaction, the disposition, 
though contained in a will, could not be repudiated by the adopted 
son. “ The principle underlying the decision is that the disposition 
was one whicli it was competent to the lo.stator to make prior to the 

* (I'iinaptitt Aii/i/<tH V. Savithri Am* C. 155; Narottam Jtujjtwau v. Nar* 

mul (1897), 21 Mad, 10, at piD. 14, sandos Ifunkisandas (1866), 3 Bom. 

15; Tiathnum v. Sivasubrarnanta H. C. (A. C. J.) 6; Gangubai v. Ra* 

(1892), 16 Mad. 353; Vitla Britten (1866), 3 Bom. H. C. (A. C. 

V. Ynmemmma (1874), 8 Mad. H. C. J.) 66. 

6. See Hindu Wills Act (XXI. of * See Ramusawmi Aiggtm v. Yen- 
1870), s. 3; Probate and Administra- catararmigan (1879), 6 I. A. 196; 2 
tion Act(V. of 1881), 8. 4; Lakshman Mad. 91. 

Ddda Noi/i V. Ramchmidru Bada Naik ’ Lakshmi v. Sitbramanga (1889), 

(1880), 7 I. A. 181; 5 Bom. 48; 7 12 Mad. 490; Naragamsamiy, Rama* 

C. L. K. 320; Chatturbhooj Mcghji mnii (1890), 14 Mad. 172. See 

y. Dharamsi Naranji ^ Bom. Basava v. Lingangmida (1894), 19 

438 ; Lakshmi Shankar v. Vaijnath Bom. 428. 

(1881), 6 Bom. 24; Adjoodhia Giry. * Vinagak Naragan Jog v. Govin* 

Kasheo Qir (1872), 4 N. W. P. H. C. drav Ckintamm Jog (1869), 6 Bom. 

31 ; Buldeo Singh (Rajah) y. Koonv:cr H. C. A. C. 224. 

Alahaheer Singh (1866), 1 Agra, H. 
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adoption, and that its acceptance being presumably a condition subject 
to which the adulation was made, it made no difference that the dis- 
XX)sition was testamentary.” * 

The same Court upheld an arrangement between the natural father 
and the adopting motliei', where x>rovision was made for the enjoyment 
of a portion of the property by the mother in the case of her disagree- 
jnent witli the adopted son.- 

In Rd niasaionii Aiyan v. Vencataramaiyan,^ the Judicial Committee 
said, “ How far the natural fiither can by agreement before the adoption 
renounce all or part of his son’s rights, is a question not altogether 
unattended with difficulty ; although the case of Chitko Raghunath 
R(tj(fdiksh V. Janaki^ certainly decides that an agreement on the 
part of the father that his son’s interest shall be postponed to 
the life interest of the widow is valid and binding,” In Bhaiya 
Rahidat Singh V. Tndar Kxinwar (^Maharani) •'* the Judicial Committee 
said, “It is difficult to understand how a declaration by Guman Singh 
(the natural father) on an agreement by him, if it was an agreement, 
could prejudice or affect the rights of his son, which would only arise 
wlien his parental control and authority determined.” 

It is submitted that the determination of this question dei)oiids upon 
the nature of the particular arrangement. It is scarcely necessary to 
speculate as to what would happen if tlie natural father assented to a 
ilisposition of the whole of tlic ancestral property away from the son, 
as such a case is not likely to occur. If such case did occur, the Courts 
wouM probably hold that the natural father acted in excess of his 
powers, and that liis son was not bound by it, but in dealing with a 
less extreme case, effect might well be given to a fair arrangement, in 
which the son distinctly benefits by the adoption. Where the adoptive 
father is separate from his kinsmen, and has, therefore, a power of 
disposing by will even of ancestral property, if he has no son, it must 
be remembered that he is by any such arrangement only doing what 
it was competent for him to do in the absence of an adoption. 

As to a conditi(Ui contained in the 2 )ermisHion to adopt, see aiite^ 
pp. 116, 117. 

There is authority that where there is an express power 
of adoption given by the husband, the widow cannot 
originate conditions. If she does so, the adoption would 
be valid, and the conditions would be ineffectual.^ 


^ Lakshvii v. Suhnarnauja (1889), 
12 Mad. 490, at pp. 492, 493. See 
Gamipati Aygan v. Savithri Animal 
(1897), 21 Mad. 10. 

* Visalakshi Arnnud v. Slcuramicn 
(1904), 27 Mad. 577. 

^ (1879), 0 I. A. 196, at p. 208 ; 2 


Mad. 91, at p. 101. See Lakshnana 
Jiau V, Ldkshmi Animal (1881), 4 
Mad. 160, at p. 163. 

* (1874), 11 Bom. H. C. 199. 

- (1888), 16 I. A, 63, at p. 69 ; 16 
Calc. 556, at p. 564. 

** Jagannadha v. Fapamrna (1892)j 
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Effect would be given to an arrangement which had been ratified by 
the boy after*attaining majority^ 

In Bombay it has been held that a widow can, at the time of 
the adoption, make a fair arrangement for the protection of her interest 
in the estate during her lifetime.^ The cases in which this conclusion 
has been arrived at were not cases in which express power was given 
by tlie husband, but cases where the widow exercised the power given 
to her by tlie system of Hindu law prevalent in Western India.'^ 

Wiien a widow obtains a reservation of rights by such an arrange- 
ment, she possesses therein only the ordinary rights of a Hindu 
widow.'^ 

A widow would apparently have no power to arrange with the 
natural father to obtain for herself an interest in property which had 
not been vested in her, as, for instance, in property which, on her 
husband’s death, jiasscd by survivorship to other members of the family^ 
and which is devested by the adoption.''* 

Where, after an adoption,® a son is born to the adoptive son bom 
father, the adopted son loses all rights to the performance 
of religious ceremonies, and his rights of inheritance are 
reduced — 

(a) If he be governed by the Bengal school, to one-half 
of the share of a natiiral-born son.*^ 

(b) If he be governed by the Benares school, to one- 
third of the share of a natural- born son.® 


16 Mad, 400. In Solukhna(Mvssiim’ 
maut) V. Rcmidolal Pande (1811), 1 
Ben. Sel. R. 324 (new edition, 434). 
The pundits considered that an 
instrument under which the widow 
remained in possession was inopera- 
tive. G. C. Sircar (“ Law of Adop- 
tion,” p. 408) considers that the 
widow can made conditions,. 

^ See Kdi J)aa v. Bijai Shankar 
(1891), 13 All. 391. 

* liavji VinayakravJagannath Shan- 
karaett v. Lakshmihai(\%^l), 11 Bom. 
381, at pp. 401, 402 ; Radhabai v. 
(ianeah Tatya Gholap (1878), 3 Bom. 
7, at p. 8; Chitko Raghunath Rnja- 
dikah V. Janaki (1874), 11 Bom. H. 
C. 199. 

* Ante^ pp. 125, 126. 

* Antaji v. Dattaji (1893), 19 
Bora. 36. 

* Poat^ p. 202. 


** Where the son is born before the 
adoption then the adoption is invalid, 
ante, p. 103. 

' “ Dayabhaga,” x, 9 ; “ Dattaka 
Chandrika,” v. 16-17 ; Sir F. Mac- 
naghten’s “ Considerations on Hindu 
Law,” 137; 1 W. Macn. 70; 2 
W. Macn. 184; G. C. Sircar's 
“Law of Adoption,” p. 398. Con- 
sequently, if there be one begotten 
son the adopted son takes one- third 
of the whole, if there be two he 
takes one-fifth, and so on. 

® Sir F. Macnaghten’s “ Considera- 
tions on Hindu Law,” 137 ; 1 W. 
Macn. 70 ; 2 W. Macn. 184 ; “ Mitak- 
shara,” i. 11, 24, 25; “Dattaka 
Mimansa,” x. 1 ; v. 40. See, however, 
Raghubanund Ross v. Sadku Churn 
Rosa (1878), 4 Calc. 425 ; 3 C. L. R. 
534, which was governed by the 
Mitakshara law and apparently by 
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(c) If he be governed by the schools prevailing in 
Southern India ^ and Bombay,^ to one-fourth of* the share 
of a natural-born son. 

Sudras. It is not Settled whether this rule applies to Sitdras^ 

or whether in the case of Sudras natural-born and adopted 
sons take equally. 

The Madras lli^h Court lias licld'^ that amon<^ Sudras the adopted 
son is entitled to take an equal share with a legitimate son, who is boi’ii 
siil)sequcntly to the adoption. The “ Dattaka Chandrika ” ^ is to the 
same effect, and the same view is said to have been taken by the 
Calcutta High Court.'* Baboo Shamachurn Sircar liolds that this does 
not apply to what he calls “ tlie good Shudras of this country.” This 
tlistinction is based upon a text of Vriddha Goutama, which says, “ A 
given son abounding in good qualities existing, should a legitimate son 
bo born at any time : let both be equal sharers of the fathel■^s whole 
estate.” ^ It is submitted that where there is no special custom, the 
above rule applies to all classes of Sudras alike.® 

Succession by In a case where A adopted B, and afterwards a son, C, 
survivorship. q survived A, nnd then C died, 


the Benares school. The Court there 
considered that an adopted son takes 
half the share of a natural-bora 
son. 

* Aifijavu Mapjxinar v. NiUuhdchi 
A//naa/(1862), 1 Mad. H. C. 45. 

* Giriapa v. Ningapa (1892), 17 
Boin. 100. In the earlier cases the 
Bombay High Court considered that 
the share was one-third of the share 
of a natural-born son. llanvMut 
Ranickundra v. Uliinmchinja (1887), 
12 Bom. 105; Ituhhah v. Chunilal 
Anihushti (1891), 10 Bom. 347. In 
Giriapa v. Ningapa the Court did 
not refer to these earlier decisions. 
i5ee “Vyavaliara Mayukha,” p. 60, 
Mandlik*s edition. 

^ liaja v. Subbarof/a (1883), 7 
.Alad. 253, at p. 254. See also W. 
Macnaghten’s “Hindu Law,” vol. i. 
70, note; Strange’s “Hindu Law,” 
p. 99. 

* S. 5, paras. 29-32. 

* Bramanund Mahuntg v. Choir- 
dhrif Krishmi Chur a Patmik 
unreported case referred to in G. C. 


Sircar’s “Law of Atloption,” p. 
403. The rule was apparently un- 
known to Sir F. Macnaghten, who. 
in dealing with a case of Sudras 
(Gopce Mohnn Deb v. liaja Rajkrishaa^ 
“Considerations on Hindu Law,” 
233), expressed the opinion that the 
adopted son was entitled to one-third 
of the estate. In liaghihauand /)< ss 
V. Sadhu Churn Boss (1878), 4 Calc. 
25; 3 C. L. R. 534 (a, dr, p. 189, 
note 8) the parties were Sudras. 

« “ Vyavastha Darpana,” pp. 913- 
915. This is a digest of the Hindu 
law current in Bengal. 

^ In his “ Vyavastha Chandrika ” 
(a digest of Hindu law current in all 
the Provinces of India, except Bengal 
proper), vol. i. p. 169, Baboo Shama 
Churn Sircar says as to this text, 
“ The above rule, however, is now 
quite inapplicable, adopted sons pos- 
sessed of good qualities, such as are 
required by the law, being rare at 
the present (Kali) age.” 

“ See Sircar’s “ Law of Adoption,” 
pp. 402, 403. 
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it was held by the Madras Sudder Court that B inherited 
all the property of A.^ 

It is not settled whether, in sharing an inheritance with Competition 
a natural relation of the same degree other than a legiti- aLpted son 
mate son, an adopted son is entitled to a less share than y^ferthan son 
that of a legitimate son. 

It is submitted that, at any rate, on a partition of joint 
family property in a case governed by the Mitakshara 
law, there is no reason why he should receive a less 
share than he would have received if he had been a 
legitimate son. 

It has been held in Tara Mohun Dhuttacharjre v. Kripa Moyee 
DeMay^ by a Bench of tlie Bengal High Court, that when an adopted son 
comes to share with lieirs other than tlie legitimately begotten sons of 
his adoptive father in the property of kinsmen, he takes the same share 
that they would have,” and in Surjokant Nandi v, Mohesh Chunder 
Duti^^ it Avas held by the same Court that the adopted son of one 
daughter shares equally with the natural son of another daughter in 
the inheritance left by his maternal grandhxthcr, but it does not appear 
from the report whether this question was discussed in that case. In 
Baghahanund Das v. Sadhu Churn Das^ it was held by the same Court 
in a case governed by the “ Mitakshara” that in a partition between an 
adopted son and the natural-born sons of the brothers of his adoptive 
father the adopted son can only take half tlie share which he would 
have taken if he had been a legitimate son. This decision was based 
upon a paragraph ^ of the “ Dattaka Chandrika,” ® which has no reference 

^ 24. “ Therefore by the same re- 

iatioaHhip of brother and so forth, in 
virtue of which the real legitimate 
son would succeed to the estate of a 
brother or other kinsman, the adopted 
son of the same description obtains his 
due share. And in the event of the 
ancestor having other sons^a grandson 
bn adoption whose father is dead 
of)t((ins the share of an adopted sou. 

Where such son may not exist, the 
adopted son takes the whole estate 
even.” The words in italics are 
omitted in Mr. Sutherland’s transla- 
tion.* See Jiaghufxinund Doss v. S(tdhu 
Churn Dss (1878), 4 Calc. 425, at 
pp. 428, 429 ; 3 C. L. K. 634, at p. 

538. 

“ The “ Dattaka Chandrika ” is an 


^ Civil Petition, No. 130, of 1862 
(1862), 1 Mad. H. C. 49, note. Mr. 
Mayne, to whom the reporter was 
indebted for a note of the case, says 
(“Hindu Law,” 7th ed., p. 228) 
that the adopted son took by sur- 
vivorship. This presumably would 
have been the case, as the family 
was probably governed by the 
“ Mitakshara.” 

2 (1868), 9 W. R. C. U. 423, at p. 
425. This decision was in G. C. 
Sircar’s opinion (“Law of Adoption,” 
p. 400) based on an omission from, 
and a mistranslation of the “ Dattaka 
Chandrika,” by Mr. Sutherland. 

® (1882), 9 Calc. 70. 

' (1878), 4 Calc. 425 ; 3 C. L. K. 
534. 
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to the peculiar iucidents of a Mitakshara joint family.^ It has been 
doubted by the High Court of Ma<lras.- Mr. Mayne2 also gives 
reasons for doubting its authority. Sastri G. C. Sircar^ says, “There 
cannot be any doubt that according to the * Dattaka Chandrika,’ 
when a relation by adoption is entitled to inherit together with a real 
relation of the same degree, either lineally or collaterally, the former 
must take half as much as is taken by the latter; as, in fact, the 
rule which has been laid down with respect to the distribution of the 
adopter’s estate between an adopted and a real son, is to be applied to 
.all cases. Accordingly it was held, upon the opinion of a Pundit in a 
case in wliich succession opened to the nephews, that a nephew by 
adoption was cntitleil to half of what was to be allotted to each of the 
real nephews.” ^ He, however, points out the error of the Calcutta 
High Court in apjdying this rule in the case of Ragliuhannnd Das v. 
Sadhu Chnrii Das,^ as in that case the adopted son was entitled 
to the whole share whicli his hither would have been entitled to, if a 
partition had l)een effected in his lifetime.^ 

The birth of a legitimate son would not apparently affect the 
incapacity of the adopted son to marry in, or adopt from, his adoptive 
lamily. 

The Jaiii law in this matter coincides with the ordinary Hindu 
law.^ 

In tlio case of impartible property the afterborn son succeeds to 
the exclusion of the adopted son.® 

An adopted son can renounce his interest in property 
which becomes vested in him by virtue of his adoption, or 
may waive any of his rights therein.^® 

On such renunciation the person who would take in default of 
adoption wmdd succeed to the property.^^ 


authority jire-eminent in the Bengal 
school. See Collector of Madura v. 
Moottoo MamaliiiQa SathnpathyiX^^H)^ 
12 M. I. A. 397, at p. 437; 1 B. L. 
K. (P. C.)l, at p. 13; 10 W. K. (P. 
C.) 17, at p. 22, and ante, pp. 10, 11. 

’ Sircar’s “Law of Adoption,” p. 
402. 

' Raja V. Subbaraya (1883), 7 Mad. 
253. 

^ “Hindu Law,” 7th ed.,pp. 224- 
228. 

^ “ Law of Adoption,” pp. 400, 
401. 

* W. Macnaghten, “ Hindu Law,” 
vol. ii. p. 69. 


“ (1878), 4 Calc. 425; 3 C. L. IL 
534. 

■ At pp. 401, 402. 

“ Rukhab V. Cliuriilal Ambushet 
(1891), 16 Bom. 347. 

® R(Uiiasami Kamaya Naik v. 
Sundaralingasami Kamaya Naik 
(1894), 17 Mad. 422, at p. 435. 

W. Macnaghten’s “ Hindu Law,” 
vol. ii, pp. 183, 184. He cannot re- 
nounce his status as an adopted son, 
ante^ p. 168. 

“ Mahadu Gann. v. Boyaji (18931, 
19 Bom. 239 ; Ruvee Bhudr v. Aoop- 
shunker Shunkerjee (1829), 2 Borr. 
656, at pp. 665, 671. 
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There is nothing to prevent an adopted son from making over his 
rights in th^ property, or in a portion thereof, to his adoptive mother or 
to any one else after he has attained majority. ‘ 

Except when he has been adopted as a dvijamushyayana,^ Exclusion 
an adopted son loses by his adoption all rights as the son 
of his natural father and mother.^ family. 

He cannot inherit to the members of his natural family,^ 
except he has such right as the son of his adoptive father, 
and they cannot inherit to him.^ 

It may happen that ho loses the right to succeed to his natural 
mother and her relatives, and does not acquire a new mother, or 
maternal relatives for spiritual or temporal purposes, as where the 
adoption is by a bachelor, or a widower,® or by the adoptive father 
alone.'^ 

An adopted son on adoption ceases to be liable for the debts ® or other 
obligations for which he would have been liable as a member of his 
natural family. 

In parts of the Punjab the rights of the adopted son in his natural Punjab, 
family take effect if his natural father dies without leaving legitimate 
sons.® 

In the case of an adoption made by the Gyawals (a class of priests Gyawals. 
at Gya in Behar), the person adopted does not lose his rights in his 
natural family.^® 

Adoption does not devest any property which has vested Property 

• • vGst/Od 

in the adopted son by inheritance, gift, or any form of adoption, 
self-acquisition previous to the adoption.^^ 


^ Tara M unee Dibia (^Mnssummaut) 
V. Dev Narayun Rai (1824), 3 Ben. 
Sel. R. 387 (2nd ed., 516) ; 2 Macn., 
pp. 183, 184. See Rhugobutty Dayee 
(^Mussamiif) v. Chowdhry Bholanath 
Thakoor (1871), 15 W. R. C. R. 63 ; 
Mahadu Ganu v. Bayaji (1893), 19 
Bom. 239. 

2 Post, p. 194. 

“Manu,^’ chap. ix. para. 142; 
“Dattaka Mimansa,’^ s. 6, paras. 6- 
8 ; “ Dattaka Chandrika,” s. 2, paras. 
18-20; “ Mitakshara,” chap. i. s. 11, 
para. 32 ; “ V. Mayukha,” chap. iv. s. 
5, para. 21. 

* W. Macnaghten^s “ Hindu Law,’^ 
vol. i. p. 69. 

* Duttmraen Sing v. Ajeet Sing 
(1799), 1 Ben. Sel. R. (new edition, 

H.L. 


26); Stuthayya Rajagopala Thevar\. 
Minakshi Sundara Nachiar (1901), 25 
Mad. 394; Srinivasa Ayyangar v. 
Kuppan Ayyangar (1863), 1 Mad. 
H. C. 180 ; Gunga Persad Roy v. 
Brijessurce Chowdhrain, Ben. S. D. 
A. 1859, p. 1091. 

* Ante, p. 106. 

Ante, p. 112. 

* Pranvulluhh v. Dcokristn (1824), 
Bom. Sel. R. 4 ; Kasheepei'shad v. 
Bunscedhur, 4 N. W. P, (S. D.) 343. 

® “ Punjab Customary Law,’* iii. 
p. 83; “Punjab Gust.,” 81. 

Luchmun Lai Chowdhry v. 
Kanhya Lai Mowar (1894), 22 I. A. 
51 ; 22 Calc. 609. 

'' Behar i ImI Lahav, Kailas Chunder 
Laha (1896), 1 C. W. N. 121. As, 
0 
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He would lose such rights as he might have had in ancestral property 
as a member of a jhint family governed by the Mitakshara school of 
law.^ When the property had been partitioned and a share had vested 
in him by virtue of the j^artition, he would retain his rights in it in 
spite of the adoption, and where the family property had vested in him 
as the only surviving member of a joint family, it would not be devested 
by his adoption. 2 

A boy can be adopted, so as to retain his relationsliip 
to his natural father, while acquiring the relationship of 
a son to his adoptive father. He is then said to be Dv^a- 
mushy ay ana ^ or son of two fathers. 

When so adopted he is either — 

{a) Nitya Dvyamushyayana {i.e, perpetual or absolute 
son of two fathers) ; or 

(h) Anitya Dvyaimishyayana {i.e, temporary son of two 
fathers). 

A boy adopted in Mithila by the Kritima form of adoption is also 
treated as the son of two fathers.** 

Where there is an understanding, or a previous stipula- 
tion between the giver and the receiver in adoption, that 
the boy should belong to both of them, the boy is said to 
be nitya dvyamushya^jana,^ 

for instance, where he has acquired 
property by the will of a natural 
relation, or by succession to a 
maternal grandfather, or it may be 
even by inheritance from his natural 
father, as was the case in Papamnui 
V. V. Appd Jutu (1893), 16 Mad. 384, 
although the question as to whether 
it was divested did not arise in that 
case. 

» Ante, p. 182. 

* Venk<ita d^antsimha Appa Mow 
(^Sri Majah) v. Mamjayya Appa Mow 
(Sri Mojah) (1905), 29 Mad. 437, 

® Literally two persons. See 
Sutherland's “ Synopsis,^* head fifth. 

The practice of adopting a son as 
dvyamushyayana seems to have origi- 
nated from the obsolete practice of 
niyoga. The dvyamushyayana son, 
treated of in the “ Mitakshara,” chap. 


i. s. 10, is the son begotten in ac- 
cordance with that practice. 

* Ante, p. 159-161. 

* See Uma Deyi (Srimati) v. G'o- 
koolanund Das Mahapatra (1878), 5 
I. A. 40, at pp. 50, 51 ; 3 Calc. 587, 
at p. 598; 2 C. L. R. 51, at p. 58. 
Opinions of pundits in Ilaiman Chull 
Sing (Majd) v. Gunsheam Sing 
(Koower) (1834), 2 Knapp, 203, at 
pp. 206 - 288 ; Joymoney Dossce 
(Sreemutty') v. Sibosoondry Dossee 
(Sreemutty) (1837), Fulton, 75 ; 
Shumshere Mull (Maja) v. Dilraj 
Konwur (1816), 2 Ben. Sel. R. 189 
(2nd ed., 216) ; 2 W. Macn. 192, 193 ; 
Strange’s “Hindu Law,” vol. i. p. 
86 ; W. Macnaghten’s “ Hindu Law,” 
vol. ii. 192; “Dattaka Mimansa,” s. 
6, para. 48; “Dattaka Chandrika,” 
s. 2, para. 24. 
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This arrangement can he made by a widow taking in adoption.' 

The authorities show that where an only son has been adopted by a Adoption of 
united brother of his father it is presumed that there was an arrange- ^ 
ment that he was to be dvyamushyayana,^ It does not seem to be 
very clear whether this rule applies only to the adoption of an only 
son of a brother, or wh^her it is a])plicable to all only sons.^ It 
applies to adoption by widows of brothers.^ 

As it has now been held that an only son can be adopted in the 
Dattaka form,^ thcr^ seems to be little advantage in adopting a boy as 
a dvyamushyayana^ for a boy so adopted could not secure the salvation 
of the person adopting as effectually as a Dattaka son.^^ The adoption 
of a boy as dvyamushyayana under these circumstances seems to have 
arisen from a desire to reconcile the prohibition against the adoption of 
an only son with the recommendation to adopt the son of a brother. 

There is no necessity to evade a prohibition which has now been held 
to have no legal force. 


^ h'rishna v. Paramshri (1901), 25 
Bom. 537. 

* Basava v. Lingangauda (1894), 19 
Bom. 428, at p. 454; XJma Dcgi 
(^Srimati) v. Gokoolanund Das Maha^ 
pntra (1878), 5 I. A. 40, at pp. 50, 
51 ; 3 Calc. 587, at p. 598 ; 2 C. L. 
K. 51, at p. 58. See opinions of 
pundits in Haimim Chull Sing (Baja) 
Y. Gunsheani Sing (Kooiiicr) (1834), 
2 Knapp, 203, at pp, 206-208 ; 
Nihmdhvb Doss v. Jiishnniber Doss 
(1869), 13 M. I. A. 85, at pp, 100, 
101; 3 B. L. R. P. C. 27, at p, 32; 
12 W. R. P. C. 29, at p. 31. 

® Mr. Mayne, in his ‘‘ Hindu Law 
(7th ed., pp. 185, 229, 230), applies 
this rule only to the son of a brother. 
See also Qocoolanund Dass v. Wooma 
Daee (1875), 15 B. L. K. 405, at pp. 
415, 416 ; 23 W. R. C. R. 340, at p. 
341 ; S. C. on appeal, Urna Deiji 
(Sriimti) V. Gokoolanund Das Maha- 
patra (1878), 5 I. A. 40, at pp. 50, 
51; 3 Calc. 587, at p. 598; 2 
C. L. R. 51, at p. 58. Saetri G. C. 
Sircar (“ Law of Adoption,’^ p. 
377), says, “It may no doubt be 
contended from what Nanda Pandita 
says in one passage that the gift of 
an only son is limited to the case of 
brothers. But in the very next 
passage (j Dattaka Mimansa,* ii. 39) 


he explains the principle of the 
adoption of an only son, which is 
applicable to all cases. And this 
general position is supported by what 
is said in the ‘Mitakshara* with 
respect to the analogous case of a 
son produced by a man other than 
the brother on another man^s wife. 
The ‘Dattaka Charidrika,' however, 
does not appear to limit the doga^ 
vinshjagana adoption of an only son 
to the case of adoption by a paternal 
uncle only, but intimates it to be 
applicable to all cases’^ (“Dattaka 
Chandrika,” ii. 28 ; iii. 17 ; v. 33). 
See also Krishna v. Paramshri (1901), 
25 Bora. 537, at p. 542. 

* See Krishna v. Paramshri (1901), 
25 Bom. 537. It was not in that 
case necessary to raise any presump- 
tion, as the adoption was proved to 
have been in the dvtjamushyayam 
form. 

* Ante, p. 146. 

® Uma Deyi (Sriimti) v. Ookoola- 
?iund Das Mahapatra (1878), 5 I. A. 
40, at p. 51 ; 3 Calc. 587, at p. 598 ; 
2 C. L. R. 51, at p. 58; Basava v. 
Lingangauda (1894), 19 Bom. 428, 
at pp. 454, 456 ; Chenava t. Basan^ 
gavda (1895), 21 Bom. 105 at pp. 
108, 109. 
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In some parts of India a nitya dvyamushyayana seems to be quite 
obsolete.' 

It is obsolete on the east coast, but is said to be the ordinary form 
of adoption recognized in Malabar and amongst the Nambudri 
Brahmins.^ The practice has been held by the Bombay High Court to 
exist among Lingayets, whether the brothers ^are divided or joint.^ 

It is said to be not at all unusual in the southern districts of the 
Bombay Presidency,"' and it has been recognized by the Judicial 
Committee in two cases from Bengal,*^ and by the Allahabad High 
Court in a case from Bareilly.® 

AnUt/ta dvyn- When from a different gotra (family) a boy is adopted 
musfiyayami, been initiated into the ceremony of tonsure 

in the gotra of his natural father, and is invested with the 
sacred thread in the gotra of his adoptive father, as the 
rites of initiation have been performed by both fathers, 
he is said to be termed anitya dvyamushyayana? 

The anitya dvyamushyayana is said to be unknown to 
modern Hindu law.® 

The forms and conditions of dvyamushyayana adoption 
* are the same as in other cases, where the adoption is in 
the Dattali'a form.^ 

luheritance ill lu both kinds of dvijamushyayana the boy adopted 
mmhyatmV, inherits both in the family in which he was born and in 
the family of his adopter.^® 

'J’lic authorities seem to show that the issue of the anitya dvya- 
mnshyayana revert to their father’s natural family." As in the other 

' Strange’s “Manual,” 2nd ed., JfaAapafra (1878), 5 I. A. 40, at 

para. 94; V. N. Mandlik, p. 506; pp. 50, 51 ; 3 Calc. 587, at p. 598; 

Mad. Dec. of 1859, p. 81 ; /frfsavft v. 2 C. L. K. 51, at p. 58. 

(1894), 19 Bom. 428, at “ Behari ImI v. Shih Lai (1904), 
pp. 454, 455. 26 All. 472. 

* Vamdemn v. Secretary of State ^ /.c. temporary son of two persons. 
(1887), 11 Mad. 157, at pp. 167, 179. See Shumsliero Mull (llaja) v. Dilraj 

^ C/ienava v. Basangavda (1895), Konwur (^Bance) (1816), 2 Ben. Sel. 

21 Jiom. 105. R. 189; 2nd ed., 216, at p. 221. 

^ Steele’s “ Law and Custom,” 45, ^ See Mayne’s “ Hindu Law,” 7th 

47, 183, 384; Basavar. Lingangavda ed., pp. 229, 230. 

(1894), 19 Bom. 428, at pp. 466, ® Krishtiav. Paramshri (I90l\ 25 

467 ; Krishna v. Paramshri (1901), Bom. 537, at p. 542. See Sircar’s 
25 Bom. 537, at p. 543. “ Law of Adoption,” p. 376. 

® NihmdhnbDossy.BishwnherDoss See “Vyavahara Mayukha,” 

(1869), 13 M. I. A. 85, at pp. 100, chap. iv. s. 5, para. 25. 

101; 12 W. R. P. C. 29, at p. 31; " W. Macnagh ten’s “ Hindu Law,” 

Uma Deyi (^Srimati) v. Gokodanund vol. i. p. 71, referred to in Uma Deyi 
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case the adoption is complete, it is submitted that the issue inherit in 
the adoptive family, and in that family only.' 

Failing near heirs, the natural mother^ and other 
natural relations will inherit to a man adopted in this 
form. 

If a son is born to the natural father, the dvyamushya- After-bom 
yana son takes half of what the after-born son takes. If 
a son is born to his adoptive father, he takes half of an 
adopted son's share.^ 

The ‘‘Mayukha ” says,^ “If both have legitimate sons, he offers an 
oblation to neither, but takes a quarter of the share allotted to a 
legitimate son of his adoptive father.’^ 

Adoption by a widow vests in the adopted son (as the Vesting and 
heir of her husband) the estate vested in her as widow, ^ 
or as mother of a deceased son,^ or vested in her 


{Srimuti) v. Gokoolanund Das Maha- 
patra (1878), 5 I. A. 40, at p. 51 ; 3 
Calc. 587, at p. 598; 2 C. L. R. 51, 
at p. 58. See “ Dattaka Mimansa,’^ 
s. 6, paras. 41-44 ; Strange’s “ Hindu 
Law,” vol. ii. pp. 122, 123. 

‘ See Sutherland’s “ Synopsis of 
Law of Adoption,” head v. ; R. Sar- 
vadhikari’s “ Law of Inheritance,” p. 
533. Sastri G. C. Sircar says (“ Law 
of Adoption,” p. 376) that the de- 
scendants continue to belong to both 
the gotras or families. 

* See Bchari Lai v. Shih Lai (1904), 
26 All. 472. 

* G. C. Sircar’s “ Law of Adop- 
tion,” p. 403 ; “ Dattaka Chandrika,” 
8. 5, paras. 33, 34. As to what is 
such share, see ante, pp. 189, 190. 

^ IV. 5, para. 35. See Mayne’s 
“ Hindu Law,” 7th ed., p. 230. 

® See Mondakini Dasi v. Adinaih 
Deg (1890), 18 Calc. 69; Bamundoss 
Mookerjea v. Tarinec {Mussamiit) 
(1858), 7 M. I. A. 169, at p. 185; 
Lakshniana Jiau v. Lakshnii Animal 
(1881), 4 Mad. 160, at p. 164; Srec- 
ramulu v. Kristamrna (1902), 26 Mad. 
143, at p. 152 ; Collector of Bareillg 
V. Nuracn Day {Musst.) (1868), 3 


Agra, 349. It does not affect her 
Stridfian property. 

® Jatindra Nath Chaudhuri (i?(a’) 
V. Amrita Lai Bagohl (1900), 5 C. VV. 
N. 20 ; liavji Vinayakrav Jaggannath 
Shankarsett y. Lakshmibai (1887), 11 
Bom. 381, at p. 397 ; Jamnabai v. 
Jlaychaud Nahalchand (1883), 7 Bom. 
225 ; Lakhmi Chnnd v Gatto Bai 
(1886), 8 All. 319. See Vella, iki 
Venkata Krishna Bow {Bojah') v. 
Vt.iikata Kama Lakshmi Narsagga 
(1876), 4 I. A. 1, at p. 9; 1 Mad. 
174, at p. 186 ; 26 W. R. C, R. 21, 
at p. 23; Barnasaw/ni Aiyan v. Ven- 
cataramaiyan (1879), 6 I. A. 196, at 
p. 208 ; 2 Mad. 91, at p. 101 ; Bykant 
Afonce Boy v. Kisto Soonderee Boy 
(1867), 7 W. R. C. R. 392. A con- 
trary opinion was expressed in 6’o- 
hindo Nath Boy v. Bam Kanay 
Chowdhry (1875), 24 W. K. C. R. 
183, and Fuddo Kumar ee Debee v. 
Juggut Kishore Acha,'Jcc (1875), 5 
Calc. 615, in the former of which 
cases the question did not directly 
arise, and in the latter the decision 
was set aside by the Judicial Com- 
mittee upon another ground (Pudma 
Coomari Debt v. Court of Wards 
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co-widow,^ as widow, ^ subject to a right of maintenance ; ® 
but, with these exceptions, it does not devest any estate 
of inheritance which has been taken^ by a person, as heir 
of a male holder other than the person to whom the 
adoption was made.'* 


llhisirations. 

(i.) A, governed by the Bengal school of law, dies, leaving a sou B, 
and a widow 0, and having given to 0 a power to adopt a son in case 
of failure of male issue. B dies, leaving a widow D. C adopts E. E 
cannot oust J)/* 

(ii.) A dies, leaving a son B, and a widow C. B dies unmarried. O 
validly adopts D. D can oust (J.^ 

(iii.) A dies, leaving a widow B, and a son 0 by anotJier wife. 0 
dies unmarried, and thereupon B adopts D. D cannot oust the heir of 
C who had succeeded on C's death.^ 

(iv.) A dies, leaving a widow B, and a son 0 by another wife, and a 


(1881), 8 I. A. 229; 8 Calc. 302). 
See G. C. Sircar’s “ Law of Adop- 
tion,” p. 411, 

^ Mondaliini Dasi v. Adinath Dc]i 
(1890), 18 Calc. 69; Rakhmahni v. 
/iitd/iahai (1868), 5 Bom. H. C, A. C. 
118, at p, 192; Oopal Bidkrishna 
Ju’iijalc V. Vis/uiu Raghunath JCctijalc 
(1898), 23 Bom. 250; A7)utva v. 
Mnhadgaiida^ 22 Bom. 416 ; Rautji v. 
Ghaniaii (1879), 6 Bom. 498. 

" Where the estate is vested in the 
co-widow as heir to her son it cannot 
be so devested ; Faixuddin AH Khan 
V. Tincoicri Saha (1895), 22 Calc. 
565; Anandihai v. Kashihai (1904), 
28 Bom. 461. 

^ Dhurni Das Pandoy v. Shatna-- 
sootidri Dibiah (1843), 3 M. 1. A. 
229, at p. 243 ; 6 W. R. P. C. 43, at 
p. 45. 

Bhiibancsn'ari Deli v. Nilkomnl 
Lahiri (1885), 12 I. A. 137 ; 12 Calc. 
18; S. C. in Court below, ’A7/co»m/ 
Jailiuri V. Jotendro Mohun Lahari 
(1881), 7 Calc. 178; 8 C. L. R. 401 ; 
Kallg Frosoyino Ghose v. Gocool 
Chunder Mitter (1877), 2 Calc. 295; 
Dhurni Das Pandeg v. Shania Soondri 
Dibiah (^Mussunutt') (1843), 3 M. I. A. 


229 ; 6 W. R. P. C. 43 ; Gopal BaU 
Arishua Keujcde v. \'ishnu Raghtawth 
Kenja/e (1898), 23 Bom. 250; T7r5J<- 
dco i"i$h7Ui Manohar v. Ramcha7idra 
Vi7unjak Modak{\898)y 22 Bom. 551 ; 
Dhatvtidh(f/' (^S/o'i) v. Chinfo (1895), 
20 Bom. 250 ; Gavdappa v. Gu'iTiial^ 
lappa (1894), 19 Bom. 331 ; Chandt'a 
V. Gojaf'abai (1890), 14 Bom. 463 ; 
A7nia)7i7uah v. Mabbn Bali Rcddg 
(1875), 8 Mad. H. C. 108; Rupchand 
Hiiidnnud v. Rakhmabai (1871), 8 
Bom. H. C. A. C. 114 ; estate of grand- 
mother, Drobomoyce Chowdhi'ain v. 
Shaiiut Chui'n Chowdht'y (1885), 12 
Calc, 246; estate of mother, Anandi^ 
hai v. Kashihai (1904), 28 Bom. 461 ; 
estate of daughter, Lakshmihai v. 
Vi slum Vasudev Bel e (190^% 29 Bom. 
410, and cases below, notes 5, 6, 7, 
and post, p. 199, notes 1-8. 

® Bhoobun Moyce Debia (Mus^ 
SH/nat) V. Ra7)i Kisho7'e Acharj Chow- 
dhry (1865), 10 M. I. A. 279 ; 3 W. 
R. P. C. 15. 

* Vella7iki Ve7ikata Krislma Row 
(^Rajah) v. VoiAata Ra7na Lakshmi 
Aar^ayya (1876),4 1. A. 1 ; 1 Mad. 174. 

^ A7mam7)iah v. Mabbu Bali Reddy 
(1875), 8 Mad. H. C. 108. 
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mother D. C dies unmarried, and thereupon B adopts E. E cannot 
oust D who had succeeded on C’s death.^ 

(v.) A dies, leaving a widow B and a son C. C dies, leaving a widow 
D and a son E, who subsequently dies. On E’s death, B adopts F. F 
cannot oust 

(vi.) A and his sons B and C were members of an undivided family. 
B died, leaving a widow D, then A died. On his death, C succeeded to 
the family property. C died, leaving a widow E. After C’s death, D 
adopted F. F cannot oust E.^ 

(vii.) A dies, leaving three widows and B the wife of a son who had 
predeceased him. B adopts C. C cannot oust the widows.'^ 

(viii.) A and B were undivided brothers. A dies, leaving a widow 
C. The whole property then belonged to B. B dies, leaving a widow 
J). C adopts E. E cannot oust D.'* 

(ix.) A dies, leaving a widow B, and a daughter C, and a brother’s 
son D. C dies, then D dies, having given to his widow E a power of 
adox)tion. Then B dies. Afterwards E adox^ts F. F has no right to 
tlio x)roj3erty.^ 

(x.) A dies, leaving two widows B and C, and a son D by B. He 

authorized C to adopt a son in the event of D dying unmarried. D 

died unmarried. C adopted a son E, to which adox)tion B was not a 
party. E cannot oust B who succeeded as heir to her son.~ 

(xi.) A dies, leaving a widow B and two brothers C and D. C dies, 

leaving a son E. D dies, leaving a widow F, and having given her a 
power of adoption. After B’s death, F adoi>ts Gr. G cannot comjDel E 
to give him half the property.® 

In Kalidas Das v. Krishan Chandra Das? Peacock, 0. J., 
said, “There is no case in which an estate vested by 


' Drobonioyee Chou'dhvai n v. Shama 
Omrn Chowdhnj (1885), 12 Calc. 
240. 

® Keshav Mamkrishna v. Qovind 
Ganesh (1884), 9 Bom. 94. 

2 Clmidra v. Gojarabai (1890), 14 
Bom. 463. If D had adopted before 
C’s death E could have succeeded 
against C, idem, ati p. 466, on the 
authority of Maghunada v. 

JJrozo Kishoro (^Sri) (1876), 3 I, A. 
154; 1 Mad. 69; 25 W. R. C. R. 
291. 

^ Dharnidhar (^Shti) v. Chinto 
(1895), 20 Bom. 250. 

•'* liupchand Hindumal v. Eakhma- 
hai (1871), 8 Bom. H. C. A. C. 
114. 

^ KcUlypi'osonno Ghose v. Gocool 


Chnnrler Mittcr (1877), 2 Calc. 295. 
If the adoption had taken place 
during the lifetime of B, F would 
have succeeded, but on B*s death the 
j)roperty must have vested in the 
then heir of A. 

^ Faizuddin AH Khan v. Tincoicri 
Saha (1895), 22 Calc. 665. 

^ If the adoption had taken place 
in the lifetime of C then Q would 
have been entitled to share with E. 
Bhvbancswari Dcbi v. Nilkomul Lahiri 
(1885), 12 1. A. 137; 12 Calc. 18. 
S. C. in Court below, Nilcomul Lahuri 
v. Jotendro Mohun Lahuri (1881), 7 
Calc. 178; 8 C. L. R. 401. 

» (1869), 2 B. L. R. (F. B.) 103, 
at p. Ill ; 11 W. R. (A. O. J.) 11, at 
p. 13. 
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inheritance can be devested by the adoption of a son by 
a widow after her husband’s death.” 

Although the judgment })rocecded on the circumstance that the 
person in whom the estate was vested had assented to the adoption, it 
is said in Bahu Anaji v. Batnoji Krishnarav^ “ For the purposes of 
inheritance the adoption may be considered as relating back to the 
death of the adoptive father devesting all estates which have during 
the intermediate j)eriod become vested, as it were, conditionally in 
another.’* This is, it is submitted, put too broadly. In the same case ^ 
the Court, in referring to Sri Baghunada v. Sri Brozo Kishoro^ says 
that “the person whose estate was there devested was a male full 
owner,” but in the case cited the parties were members of a joint un- 
divided family, governed by the Mitakshara law, and the person whose 
estate was devested had not obtained it by inheritance, but by sur- 
vivorship.'* 

In Surendra Nandan Das v. Sailaja Kant DasJ^ expressions are used 
which would seem to apply to an estate of inheritance, but the Court 
was there dealing with a case where there had been a succession by 
survivorship in a family governed by the Mitakshara school of law. 

So hir as the estate of the donor of a power of adoption is concerned, 
the only jxjrsons whoso rights of inheritance are superior to those of his 
widow are his son, grandson, and great-grandson, during the lifetime of 
any one of whom no adoi)tion can take place, and an heir of one of such 
persons, in whom the eshite has been vested after his death. When 
the estate has vested in such heir the power is at an end,® and no estate 
is devesteil by an attempted exercise of the power.^ 

Where the power is at an end,® or from any other reason the adoption 
is invalid, the ado])tion docs not even devest the interest of the woman 
who purports to adopt.'-^ 

The devesting of an estate taken as devisee under a will 
may perhaps stand upon a different footing.^® 


^ (1895), 21 Bom. 319, at p. 325. 

2 At p. 324. 

3 (1876), 3 I. A. 154; 1 Mad. 69; 
25 W. K. C. K. 291. 

* See postf p. 202. 

* (1891), 18 Calc. 385, at pp. 395, 
396. 

® Ante, p. 1 130. 

' Bhoebun Moyce Dehia (J/ws- 
sumat) V. Bamkishore Acharj Choice 
dhnj (1865), 10 M. I. A. 279, at pp. 
311,312; 3 W. R.P.C. 15,atp. 18; 
Piidrna Coornari JDehi v. Coxat of 
Wards (1881), 8 I. A. 229 ; 8 Calc. 
302; Thayammil v. Vcnkcitaraina 


Aiyan{mi\ 14 I. A. 67; 10 Mad. 
205; Drrhomoyce Chowdhrain v. 
Shama Churn, Chowdhry (1885), 12 
Calc. 296; Annamah v. Mabbu Bali 
Bcddy (1875), 8 Mad. H. C. 108 ; 
Keshan Bamhrishna v. Govind Oanesh 
(1884), 9 Bom. 94. 

• Ante, p. 130. 

® Krishnat'av Trimbak Hasabuis v. 
Shankarrav Vinayak Hasabnis 

17 Bom. 164. 

See Sarat Chandra Mullick v. 
Kami Ball Chunder 8 C. W. 

N. 266, at p. 270. 
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Where there is a provision in a will that the estate of the devisee 
should be* devested on an adoption, and that the adopted son should 
take the property, such provision might be effectual.^ 

It is submitted that an estate cannot be devested by Consent to 
the mere consent of the person in whom it is vested. devestmg. 

This seems to be in accordance with the weight of authority.*'^ It 
is submitted that this question dcpends\upon tlie question whether 
consent can validate an adoption, wliich is otherwise invalid.^ If it 
has not such ctfect, then the devesting of an estate would, it seems, not 
be effected by the act of adoption, but only in the way provided by law 
for the transfer of proi^rty."* 

Even if consent can 0]:)erate to devest an estate a distinction might 
well be made between the cases in which the i)erson so consenting is a 
full owner, and those in wliich the estate is vested in a qualified owner ; 
in which latter cases the rights of the reversioners could scarcely be 
prejudiced by the consent.^ 

Even if the then immediate reversioners should also consent, it is by no 
means clear that the rights of the i>ersons who should become entitled 
on the succession opening out would bo affected.® 

Where the consent is necessary for the purpose of validating the 
adoption, as in Madras, ^ or Jlombay,® effect would be given to it. This > 
question stands on a different footing. 

The rule prohibiting the devesting of estates applies impartible 

estate. 


* See Luckinarain Tagore^s case ; 
Sir F. Macnaghten’s “ Considerations 
on Hindu Law,” p. 168 ; Sircar’s 
“ Vyavastha Darpana,** 2nd ed., p. 
842, referred to in Bhoobun Moyce 
JDebia {Mussunud') v. Rarnkishorc 
Acharjee (1865), 10 M. I. A. 279, at 
p. 312; 3 W. K. P. C. 15, at p. 19. 

® The decision in Antuvmh v. 
Mctbbu Bali Reddy (1875), 8 Mad. 
108, at p. 112, where the estate was 
vested in the natural father, is ex- 
press on this subject. In Bombay a 
different view was expressed in Pay- 
apa Akkapa Patel v. Appanvna, 23 
Bom. 327, at pp, 331, 332 ; Gopal 
Balkrishna Kenjale v. Vishnu Raghu- 
nath Kenjale (1898), 23 Bom. 250; 
Bahu, Amji v. Ratnoji Kt'ishnarav 
(1895), 21 Bom. 319, and Rupchand 
Hindumal v. Rakhmabai (1871), 8 
Bom. H. C. (A. C.) 114, at p. 122 ; 
Bhimippa v. Basawa (1905), 29 Bom. 


400. See contrd Dharnidhar (Shri) 
V. am^o(1895), 20 Bom. 250, at p. 
258 ; Vasadeo Vishnu Manohar v. 
Ranichandra Vinayak Modak (1896), 
22 Bom. 551, at p. 555. 

^ Antc^ pp. 157, 158. 

* See Transfer of Property Act 
(IV. of 1882), s. 123. 

* This distinction was not made 
in the Bombay cases (above, note 
2), which held that an estate could 
be devested by conseut. Both in 
Payapa Akkapa Patel v. Apjianxina 
(1898), 23 Bom. 327, and in Rnp^ 
chand Hindiunal v. Rakmabai (1871), 
8*Bom. H. C. (A. C.) 114, the estate 
was vested in a female having a 
widow’s estate. 

^ See Bahadur Singh v. Mohar 
Singh (1901), 29 I. A. 1 ; 24 All. 94; 
6 C. W. N. 169, at p. 174. 

^ Ante^ p. 120. 

* Ante, p. 126, 
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to impartible estates not governed by the Mitakshara 


Fraud. 


Maintenance 
of widow. 

Persona taking 
after widow. 


Devesting of 
rights acquired 
by survivor- 
ship. 


law. 

The rule is not afTected by the circumstance that the 
adoption has been delayed by fraud, even when the fraud 
has been practised by a person who has thereby procured 
the vesting of the estate in him.^ 

A widow whose estate is devested is entitled to main- 
tenance from the property.*^ 

An adoption prevents the succession of persons who 
would otherwise take the estate after the widow whose 
estate is devested.^ 

By adoption to a deceased member of a joint family 
governed by the Mitakshara law a person acquires such 
interest in the joint family property as he would have 
acquired if he had been natural born, and his adoption 
devests such interest as has passed over to other members 
of the family by survivorship.^ 


Adoption would not, however, devest estates which liad passed by 
inheritance from tliose who liad acquired rights by survivorship.''’’ 
Impartible In the case of an impartible estate, the succession to which is in a 
estate. fixinily governed by Mitakshara law, the estate of a person to whom 

a right has accrued by survivorship may be devested by an adoption to 
the holder whose rights have so survived.^’ 


^ Bh^dtancsivari Dchi v. Xtlkoniul 
Lahiri (1885), 12 I. A. 137 ; 12 Calc. 
18; S. C. in Court Nilcomul 

L<thui'i V. Jotcudro Mohun Lahiii'i 
(1881), 7 Calc. 178 ; 8 C. L. li. 401. 

- Jmnmibid v. Jidifchand Xnhal^ 
(1883), 7 Bom. 225; Bakhma- 
hid V. Ji(uih(tb((i (1868), 5 Bom. H. C. 
A . C. 1 81 , at p. 1 93. As to the main- 
tenance of widow, see antef pp. 77, 78. 

® As, for instance, a daughter, or 
daughter’s son. Jiarnkishen Surkeyl 
V. S/'imuitee JDibia {3Tussummaut) 
(1824), 3 Ben. Sel. R. 367 (new 
edition, 489). 

^ See Karumibdhi Ganesa JRatna^ 
inaiijar v. Gvpalu yar (1880), 

7 i; A. 173, at p. 179; 2 Mad. 270, 
at p. 281 ; Srecramiiln v. Kristamma 
(1902), 26 Mad. 143, at p. 152; 


Surendra K*nidan Das v. Sailaja Kant 
Das Mahapatva (1891), 18 Calc. 385 ; 
Chandra v. Gojarabai (1890), 14 Bora. 
463, at p. 467; Vithoha v. Bapu 
(1890), 15 Bora. 110, at p. 129; 
Bachoo Ilarkisondas v. Manhorehai 
(1904), 29 Bom. 51 ; affirmed on 
appeal (1907), 34 I. A. 107; 31 
Bom. 373; 11 C. W. N. 769. 

® AntCy pp. 197, 198. See Rxip- 
chand Hindumal v. Rakhnahai (1871), 
8 Bom. H. C. A. C. 114; Chandra v. 
Gojarabai (1890), 11 Bom. 463 ; ante, 
p. 199. 

® See Raghunada (Sri) v. Brozo 
Kishox'e (Sri) (1876), 3 I. A. 154 ; 1 
Mad. 69 ; 25 W. R. C. R. 291, where 
the estate ofan undivided half* brother, 
who had succeeded to an inpartible 
zeraindary, was devested. This case 
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An adopted son is not bound by unauthorized aliena- Power 
tions maHe, or acts of waste committed by, the widow wTJoV. * 
ado^^ting him, at the time when the property was vested 
in her, or after the adoption,^ or by the manager of the 
estate. 

Thus an alienation made by the widow, even before the adoption, 
can be set aside at the instance of the adopted son, unless it be made 
under such circumstances as would bind the reversioners ; ^ but even 
in the case where the transaction be not such as would have bound the 
reversioners, the alienee is entitled to retain possession during the 
lifetime or widowhood of the widow, ^ as in the absence of an adoption 
she was competent to deal with her own personal interest,^ and the 
rights of the adopted son do not date before the adoption.^ 

Where the alienation was made in fraud and in contemplation of the 
adoption, the position naiglit be different.<^ 

It has been held that if the acts of the widow have been assented to Assent by 
by the then immediate reversioners, they cannot be questioned by the reversioners, 
soil who has been subsequently adopted,^ but it is submitted that this 
question depends upon whether a widow cnn with the concurrence of 


was misunderstood by the Calcutta 
High Court in Ah% Frosunno Ghosc 
V. Gocool Chunder Mi tier (1877), 2 
Calc. 295, at p. 309. See Surendra 
Nandan Das v. Saihtja Kant Das Ma- 
hapatva (1891), 18 Calc. 385, at p. 
395. 

^ Antaji V. Dattaji (1893), 19 
Bom. 36. 

* Kishenmunee {Ranee) v. Ood^ 
wunt Singh (Rajah) (1824), 3 

Beu. Sel. R. 220 (new edition, 304); 
Doorga Soonduree v. Gourcepersatid, 
Ben. S. D. A. of 1856, 170 ; Srcenath 
Roy V. Ruttunnuilla Chowdhrain, Ben. 
S. b. A. of 1859, 421 ; Manikmidh 
Chowdhmin v. Parhuttee Chowdhraui, 
ibid. 515; Bamundoss Mookerjca v. 
J'amic(?(JfM5sawui^)(1858), 7 M. I. A. 
169, at p. 180 ; Madura (Collector of) 
V. Moottoo Ranudinga Sathupathg 
(1868), 12 M. I. A. 397, at p. 443 ; 1 
B. L. R. P. C. l,at p. 17; 10 W. R. 
(P. C.) 17, at p. 24; Lashmam Ran 
V. LaJishmi Amiml (1881), 4 Mad, 
160; Lakshman Bhau Khopkar v. 
Radhahai (1887), 11 Bom. 609; 
M'oro Narayan Joshi v. Balaji Raghu^ 


noth (1894), 19 Bom. 809, at p. 815; 
Natrnji Krishnaji v. Hari Jagoji 
(1871), 8 Bom. H. C. A. C. 67. 

® Srccramulu v. Kristainma (1902), 
26 Mad. 143. See G. C. Sircar’s 
“ Law of Adoption,” pp. 417, 418. 

^ Sahodra (Mussummat Bebea) 
V. Roy Jung Bahadoor (1881), 8 
I. A. 210; 8 Calc. 224; Golnnd^ 
ma)i' Dasi y. Shamlal (1864), 

B. L. R. Sup. Vol. 48 ; W. R. 1864, C. 
R. 165 ; Pcriya Gaundan v. Tirumala 
Gauudan (1863), I Mad. H. C. 206 ; 
Bhagavatamma v. Fampanna Gaud 
(1865), 2 Mad. H. C. 393 ; Kamava- 
dhani Venkata Subbaiya v, Joysa 
Narasingappa (1866); 3 Mad. H. C. 
116; Ranichandra Mankeshwar v. 
Bhimrav Ravji (1877), 1 Bom. 677; 
Mdgirappa v. Shivappa (1869), 6 
Bom. H. C. A. C. 270; Mayaram Bhai~ 
ram v. Motirani Govindrarn (1886), 2 
Bom. H. C. A. C. 313; Frag Das v. 
Hari Kishn (1877), 1 All. 503. 

® Ante, p. 181. 

® Ante, p. 189. 

^ Rajkristo Roy v. Kishoree Mohun 
Mojoojndar (1865), 3 W. R. C. R. 14. 
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the then immediate reversioners give a complete title by transfer, a 
question which is not yet completely settled.^ * 

It is submitted tliat the same right to question the acts of the 
adoj^ti VO motlier applies where slie lias succeeded to the estate as mother 
of a previously adopted sou or of a natural born son. In Oohindo 
Nath Roy v. Ram Kanay Choxvdliry'^ it was held that the adopted 
sou could not question an alienation made by the widow when she held 
the estate as mother, and that case was cited with approval in Kalhj 
Prosonno Ghose v. Gocool Chunder Miiier^ and in LaksJunaxi Bhau 
KhopJear v. Radhahai^^ but in neither of such two cases did this 
ixiiticular question arise. Mr. Mayne “ says, as to the first-named 
decision, ‘‘ The decision was given without any inqviiry as to tlie 
propriety of the alienation, ami was rested on the authority of Chun- 
dt'abuUee's case.^ It docs not seem to have occurred to the Court that 
a mother liadno more than a limited estate, whicli, upon the authority 
of the case cited, was devested by the adoption. The son then came 
in for all rights which had not been lawfully disposed of, or barrctl, 
during the continuance of that estate.” 

It is doubtful whether a widow can, when adopting, stipulate that 
her management of the property shall not be inquired into. Apparently 
she would have no such ])ower.^ 

The adopted son is bound by all acts of the widow 
within her authority. 

A decree against a Hiiulu widow as representing her husband’s estate 
binds her minor adopted son, and after the adoption the ai)peal, being 
for his benefit, must be considered as prosecuted on his behalf, even 
tliough he is not made a party tliereto.^ 

An adopted son is not entitled to any account of the 
rents or profits of the estate rightfully received before his 


* See Bchardal v. MadUulal Akir 
Gyawal (1891), 19 I. A. 30; 19 Calc. 
236; Ska/ii Stuidcr Lai v. Achhan Knn~ 
war (1898), 25 I. A. 183, at p. 189 ; 
21 All. 71, at p. 80; 2 C. W. N. 729, 
at p. 733; Bahadur Singh v. MaJuir 
Singh (1901), 29 I. A. 1; 24 All. 
94 ; 6 C. W. N. 169 ; Jlaycs v. Harcn- 
dra Narain (1904), 31 Calc. 698; 
Alohinui Chunder Roy Choicdhuri v. 
Gonri Nath Deg Chowdhuri (1897), 
2 C. W. N. 162 ; Brajanath Baisakh v. 
MatiUd Baisakh (1869), 3 B. L. R. 
O. C. 92 ; Vinagak Vithal Bhauge v. 
Govind Venkatesh Kidkarni (1900), 
23 Bom. 129; Nohokishore Sarma 


Rag V. Harinath Sarma R</g (1884), 
10 Calc. 1103, and cases there cited ; 
Sia Dasi v. Gur Sahai (1880), 3 All. 
362 ; Wtrjivan Rangjiw Gheiji Qokal- 
das (1881), 5 Bom. 563, at p. 571. 

2 (1875), 24 W. R.C. li. 183. 

3 (1877), 2 Calc, 295, at pp. 307, 
308. 

^ (1887), 11 Bom. 609, at p. 615. 

* “Hindu Law,’* 7th ed., pp. 260, 
261. 

« (1865), 10 M. I. A. 279; 3 W. 
R. P. C. 15. 

’ See ante, pp. 188, 189. 

* Ilari Saran Mvitra v. Bhubaneswa- 
W2>t'6/(1888), 15 1. A.l 95 ; 16 Calc. 40. 
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adoption by the widow or other person whose estate is 
devested by his adoption.^ 

In the case of a joint family governed by the Mitak- Alienation by I'" 

, , , , . , , , T . . 1 father under 

shara law, an adopted son is bound by an alienation made Mitakshara 
by his adoptive father, or by any other manager of the 
family, to the same extent as a natural son is bound.^ 

He cannot dispute an alienation made by the adoptive 
father before his adoption,^ or any alienation of the separate 
property of such father. 

In cases governed by the Bengal school of law, an Bengal school, 
adopted son cannot dispute alienations of property, whether 
ancestral or self-acquired, made by his adoptive father.^ 

Where the adoption devests the estate of a male holder,^ Alienations by 

male owner. 

tlie adopted son cannot question his alienations to the 
extent of ousting a bond fide holder for value, nor can he 
require an account of rents and ];)rofits.® 

He might, perhaps, where the proceeds of the alienation had been 
earmarked, or not spent, require tlie alienor to account for such 
proceeds. 

Adoption does not sever the tie of blood which exists Marriage and 
between the adoj^ted son and the members of his natural natural family, 
family. He cannot, therefore, marry in his natural family 
within the prohibited degrees,'^ nor can he take in adoption 
therefrom a boy whom he could not have adopted if he 
had himself remained in that family.® 

A Kritima adoption does not transfer the subject of it Effect of 
from his natural family. It gives him, in addition to his adoptio^n. 


* See ante, p. 181. 

2 See Bambhat v. Lakshman Chin 
tanian Mayalay (1881), 5 Bora. 630, 
at p. 635. As to the right of a 
natural son, see post, p. 280, ct scq. 
As to whether the father can by an 
Arrangement made at the time of 
the adoption preclude the son from 
disputing his acts with regard to the 
property, see ante, p. 188. 

* Banibhat v. Lahskhman Chintanian 
Mayalay (1881), 5 Bom. 630. 

^ Ante, p. 185. 


Ante, pp. 198-202. 

® See Baghnnada (Sri) v. Brozo 
Kishoro (Sri) (1876), 3 1. A. 154, at 
pp. 193, 194 ; 1 Mad. 69, at pp. 
83, 84; 25 W. R. C. R. 291; at p. 
303. 

^ See ante, p. 39. 

” E.g. he cannot adopt his own 
natural brother. Mootia Moodolly v. 
Uppen, Mad. S. D. 1858, p. 117; 
Norton, L. G. i. 66, referred to in 
Narasammal y. Balaramacharlu(\^^Z), 
1 Mad. H. C. 420, at p. 426, note a. 
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rights in that family/ rights of inheritance to the person 
(man or woman) actually adopting him/ and to no one 
else.® 

Hifl sons acquire no right of inheritance to his adoptive father.* 

If a husband and wife jointly adopt he inherits to both. If the 
husband adopts one son and the wife another, the sons inherit and 
offer oblations to each respectively.^ 

This kind of adoption is purely contractual. There is no fiction of 
a new birth into the adoptive family. The son adopted ‘‘ does not lose 
his claim to his own family, nor assume the surname of his adoptive 
father ; he merely performs obsequies and takes the inheritance.”^ 

He may perform the obsequies of his natural father or mother/ 
and also those of his adopters. He would apparently be in the same 
position as to rights of survivorship in ancestral property in his adoptive 
family as a natural-born son would be.® 


Effects of Invalid Adoption. 


Effect of 

invalid 

adoption. 


Where there has beeu an adoption in form, but such 
adoption is for any reason invalid, the adopted son does 
not acquire any riglits, as such, in the family of the person 
purporting to adopt him, except so far as he may be 
entitled to maintenance. 

The following arc the cases of an invalid adoiAion : — 

(i.) Where there is in existence a son begotten or adopted.® 


^ Dccpoo^Mussuiiiimut') v.doivrcr^ 
shunkcr (1824), 3 Ben. Sel. U. 307 
(new edition, 410); Srinath Sirmay. 
Jtudhakmmt (1796), 1 Ben. Sel, R. 15, 
note to p. 10 (new edition, 19, note 
to p. 21). 

* Diirgopal Singh v. Jioopun Singh 
(1839), 6 Ben. Sel. K. 271 (new edi- 
tion, 340); jDtrpoo (Miissummaut) v. 
(lOivrceshwikcr (1824), 3 Ben. Sel. R, 
307 (new edition, 410). 

^ Shih Koerce {Mussumut) v. Too- 
gun Singh (1867), 8 W. K. C. K. 154 ; 
Srcauirain Rai v. Bhya Jha (1812), 
2 Ben. Sel. R. 23, at p. 27 (new edi- 
tion, 29, at p. 34) ; Collector of Tir- 
hoot V. Huropershad Mohunt (1867), 
7 W. R. C. R. 500. 

* Jusuant Singh (Baboo) v. Dooley 
Chund (1876), 25 W. K. C. R. 255. 


They would, of course, possess the 
ordinary rights of inheritance to 
property which was vested in their 
father. 

® See answers of pundits in S/rc- 
narai/i Rai v. Bhga Jha (1812), 2 
Ben. Sel. R. 23, at p. 27 (new edition, 
29, at p. 34); W. IVlacnaghten’s 
“ Hindu Law,” vol. i. p. 101. 

“ Colebrooke*s “ Digest,” vol. i. p. 
276, n. ; 1 W. Macnaghten's “Hindu 
Law,” p. 76. 

^ Sec Purmessur Butt Jha (Chow- 
drcc) V. Humoraan Dntt Roy (1837), 
6 Ben. Sel. R. 192 (new edition, 235, 
at p. 240). 

® See G. C. Sircar’s “Law of 
Adoption,” p. 451. 

» Ante, pp. 103, 104. 
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(ii.) Simultaneous adoption of more than one son.i 
(iii.) Adoption of the same boy by two persons.^ 

(iv.) Adoption by a woman without authority.^ 

(v.) Adoption of a boy of a different primary caste.** 

(vi.) Adoption of a boy within the prohibite<l degrees,® 

(vii.) Adoption of a boy where the performance of initiatory 
ceremonies or marriage before adoption makes the adoption invalid.® 

It is unsettled whether, on the adoption being set aside, 
the boy can revert to his natural family, and whether he 
has any right of maintenance in his adoptive family. 

In Bengal, if not throughout India, it would seem that a member of Hight of 
one of the regenerate classes who had been invested with the sacred 
thread in his new family, or a Sudra who has undergone the ceremony 
of marriage in his new family, cannot revert to his natural famil}^, 
but ho would apparently be entitled so to revert before the hapf^ening 
of those events, and would acquire no rights of maintenance in the 
new family,^ at any rate if there had not been a valid giving and receiv- 
ing.® Where the above-mentioned ceremonies have been performed, or 
where there is a valid giving and receiving, but the adoption is invalid 
on account of some personal defect such as the fact that the boy 
belonged to a different class from that of his adoptive father, there is 
authority that he would acquire a right of maintenance.® 


‘ Ante^ p. 140. 

^ Ante^ p. 149. 

* AntCy p. 110. 

‘ Ante^ p. 138. 

« Ante, p. 139-144. 

Ante, p. 147. 

^ See Jiajcoomarce Dvssce (^Srec- 
inutty) V. Nobocoomar Mnllick (1856), 
1 Boulnois, 137 ; 2 Sevestre, 641, 
note, in which the Court considered 
that where there has been no power 
to take in adoption, the performance 
of the ceremonies will not prevent a 
return to the natural family. As to 
this case, G. C. Sircar says (“Law 
of Adoption,’* p. 424), “We have 
already seen that the performance 
of the initiatory ceremonies upon a 
person in the name of a gotra is con- 
sidered to have the effect of irre- 
vocably fixing his position in that 
gotra, hence a person upon whom 
these ceremonies have been performed 
in the name of the adoptive family 


cannot return to his own, notwith- 
standing the adoption may be invalid 
{Unvce Bhndr v. i?oo;)s/mr ^cT(1823), 
2 Borrodaile, 656). It is difficult to 
see why that rule would not govern 
the .c^lse of an adoption that was 
made by an unauthorized widow ; 
for the ceremonies in such a case 
also must be performed in the name 
of her husband’s gotra** 

* See Bairani Sankara Pandit v. 
Anibabaij Amnxal (1863), 1 Mad. H. 
C. 363 ; Lakslmvippa v. Bamava 
(1875), 12 Bora. H. C. 362, at p. 397. 

® See Bawani Sankara Pandit v. 
An\bahay Ammal (1863), 1 Mad. H. C. 
363, at p. 367 ; Strange’s “ Hindu 
Law,” vol. i. pp. 82, 83. In Strange’s 
“Manual,” para. 119, a right of 
maintenance is asserted in every case 
of an invalid adoption. “ Dattaka 
Chandrika,” chap. i. ss. 14, 15; G. 
C. Sircar’s “ Law of Adoption,” pp. 
420-423. 
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It has been held in Madras that wliere the adoption was invalid on 
the ground of want of authority to take, there is no right ‘of mainte- 
nance,^ and that decision has l)een followed in Bombay 

The difficulty in determining the rights of a person whose adoption 
is invalid arises from the absence of direct authority on the question as 
to when (if at all) he can revert to his natural family. 

Where ho can so revert, and loses nothing by the infructuous 
adoption, no hardship occurs. On the other hand, where he cannot so 
revert, as when he has been fixed ])y religious ceremonies in the family 
of the adopter,^ or, perhaps, wherever there has been an actual giving 
and receiving by ]3ersons competent to give and receive,'^ it is right 
that he should, if possible, receive some compensation for the loss of 
inheritance in both fixmilies. His maintenance is the proper measure 
of compensation. 

But where there is a gift of a boy to a person incompetent to 
receive, or by a person incompetent to give, the difficulty is the greater. 
If blame for the invalidity of the adoption can be attached to the 
adoptive father, as where he has omitted to satisfy himself as to the 
competency of the donor, or where he has given a power, which is in 
law invalid, it seems right that his estate should bear the burden of 
the maintenance. If the reversioner has delayed in challenging the 
adoption, it may also be equitable to require the estate to bear the 
burden of maintenance. Where there has been no such delay, and 
no blame can be attached to the adoptive father, it seems hard upon 
the reversioner that his interest should be affected by a charge which 
owes its origin to an unauthorized .act. It is impossible to lay down 
any exact rule for adjusting these equities. The right might properly 
depend upon the circumstances of each case. 

A right of maintenance would apparently not extend to the descendants 
of the person in validly adopted.^ The only texts which provide for the 
maintenance of persons invalidly adopted, except with regard to those 
belonging to a class different from that of the adoptive father,^' only 
contemplate the expenses of the marriage being provided."^ 

In some cases a boy whoso adoption is invalid can take 
advantage of an arrangement made at the time of his 
adoption, or thereafter. 


^ Baaxtni Sankara P<tnJit v. Ani- 
hahivj Ammal (1 863), 1 Mad. H. C. 363. 

Lakshrnappa v. Ramava (1875), 
12 Bom. H. C. 364, at p. 397. 

^ Rajeoomaree Dossee {Srecnmtty') 
V. Nobocooniar Mullick(\9bQ'),l Boul. 
137; Sevestre, 64, note. 

* 0. C. Sircar, “ Law of Adoption,” 
p. 421. 


® In Bau'am Smikai'a Pandit v. 
Amhabny Ammal (1863), 1 Mad. H. 
C. 363, at p. 367, the qnef^tion was 
suggested, but not decided. 

® “ Dattaka Chandrika,” s. 1, paras. 
14, 15. 

^ “ Dattaka Mimansa,” s. 5, paras. 
45, 46 ; “ Dattaka Chandrika,” s. 2, 
paras. 17 ; s. 6, 3. 
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In Bunqama v. Atcharaa'^ the father had divided an ancestral 
property between a validly adopted son and a son whose adoption was 
subsequently held to be invalid at the instance of the son who had been 
validly adopted. The latter was required to compensate the former out 
of separate property belonging to the father. 

In Surendra Keshav Roy v. Doorgasundari Dassee^^ an arrangement 
afifecting the rights of two boys who were adopted simultaneously by 
two widows was enforced against such widows. 

As to the power to enforce a compromise of doubtful rights, see Act I. 
of 1877, s. 23 (c). 

The invalidity of an adoption would not invalidate a Gift to person 
gift by will or otherwise to a person erroneously de- d^sSed^as 
scribed as an adopted son,^ unless it appear that the 
validity of the adoption was a condition of/ or the motive 
for,^ the gift. 

A gift or bequest to a described person with a direction that he 
should be adopted as a son to the donor or testator takes effect, even 
in the absence of such adoption/ unless it appears that the adoption was 
a condition of the gift.^ If it be reasonably clear that the testator 
would not have made the gift had it not been for the supposed existence 

I (1846), 4 M. I. A. 1, at p. 103 ; 253; 26 W. R. C. R. 91 ; Subbarmjer 

7 W. R. P. C. 57, at p. 62. v. Snhhammal (1900), 27 T. A. 162; 

« (1892), 19 I. A. 108; 19 Calc. 24 Mad. 214; 4 C. W. N. 304. In 

108. Monemothonanth Dcy v. Onontnanth 

® Bireswar Mookerji v. Anlha J)€\j (1865), 2 Ind. Jur. N. S. 24, 

Chunder Roy Chowdhry (1892), 19 there was an actual adoption of two 

I. A. 101; 19 Calc. 452; Jivani Bhai designated persons in accordance with 

V. Jivu Bhai (1865), 2 Mad. H. C. an invalid power. The gift was up- 

462; Lali V. Murlidhar (1901), 24 held. 

All, 195; S. C. on appeal (1906), 33 ^ Karamsi Madhowji v. Ktirsandas 

I. A. 97 ; 28 All. 488 ; 10 C. W. N. Katha (1896), 20 Bom. 718 ; S. C. on 
130. appeal (1898), 23 Bom. 271 ; Abbu v. 

^ See cases below, note 7, JHan/rtm- KuppammeU (1892), 16 Mad. 355; 

ma V. Sheshgirirao (1902), 26 Bom. Shamavahoo v. Dwarkadas Vasanji 

491, at p. 496. (1878), 12 Bom. 202 ; Abhai Chnran 

^ Faiiiiidra Deb Raikat v. Rajesicar Ohose v. Dasmoni Dasi(S. Jlf.) (1871), 

Das (1884), 12 I. A. 72; 11 Calc. 6 B. L. R, 623, differing on the con- 

463 ; Lali (Mitssumnutt) v. Murlidhar struction of the same will from 

(1906), 33 I. A. 97 ; 28 All. 488 ; 10 Dossmoney Dossee v. Frosonohioyc 

C. W. N. 130; Vandravan Jekisan Dossee (1866), 2 Ind. Jur. N. S. 18; 

{Patel) V. Manilal Chunilal {Patel) Manjamma v. Sheshgirirao (1902), 26 

(1890), 15 Bom. 565, at p. 573 ; Bom. 491, at p. 496 ; Probodh Lai 

Siddesory Dossee v. Doorgachurn Sett Kunduv. JInrish Chandra /><;.(/ (1904), 

(1865), 2 Ind. Jur. N. S. 22 ; Bourke 9 C. W. N. 309. See Indian Suc- 

(O. C.), 360. cession Act (X. of 1865), ss. 113-123, 

® Nidhoomoni Debya v. Saroda applied to certain Hindu wills by the 

Pershad Mookerjee (1876), 3 I. A. Hindu Wills Act (XXI. of 1870). 

H.L. P 
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of the character of an adopted son, the Court will construe the mention 
of the character as imposing a condition precedent to the gift.^ 

Where there is a bequest or gift to an unascertained person to be 
adopted hereafter by the widow of the testator, only a person whose 
adoption is valid in law can take, even if a valid adoption be inconsistent 
with the conditions of the gift.*^ 

‘ Hiddessory DoBseeV. Doorgachnrn 108; 19 Calc. 513; S. C. iu Court 
Sett (1865), 2 Ind. Jur. N. S. 22; below (1886), 12 Calc. 686, where 
Bourke (O. C.), 360. the bequest was to two boys to be 

- See Surendra Keshav Hoy v. simultaneously adopted as sons to the 
Dooygas\iiid(U'i Dasscc (1892), 19 I. A. testator. 



CHAPTER V. 

PARENT AND CHILD {continued). 

Duties and Rights of Father. 

Maintenance. 

It is the duty of a Hindu father to maintain his minor 
sons^ and unmarried daughters, provided they are not 
interested in property sufficient for their support, or are 
not otherwise capable of maintaining themselves.^ 

It is his duty to provide the marriage expenses of his 
daughters, and to cause his son to be educated in accord- 
ance with his station in life. 

There is no obligation to maintain an adult sou,^ except, perhaps, 
when he is suflfering from a disease which prevents him from maintaining 
himself.* 

With the exception of a case in Bengal, where it was held that a suit 
would lie by the mother of an illegitimate child against the putative 
father of the maintenance of the child,® and of a case in Madras where 


* Whether natural born, or adopted. 

* “ Manu,” chap. ix. para. 108 ; 
chap. xi. paras. 9, 10; Colebrooke^s 
“Digest,** vol. ii. pp. 112, 113; vol. 
iii. p. 6; Strange’s “Hindu Law,** 
vol. i. p. 67. 

’ Ammakannu v. Appu (1887), 11 
Mad. 91 ; Prenichand Peparah v. 
HulashcJmnd Peparah (1869), 4 B. L. 
R. App. 23; 12 W. R. C. R. 494; 
Ramchandra Sakharam Vagh v. Sakha- 
ram Gopal Vagh (1877), 2 Bom. 346, 
at p. 330. 

^ See Premchand Peparah v. ffu- 
lashohaixd Peparah^ 4 B. L. R. App. 
23; 12 W. R. C. R. 494. 


* Ghami Kanta Mohanta v. Gerefi 
(1904), 32 Calc. 479. In that 
decision the learned judges relied 
upon Run Murdun Syn (Chuoturya') 
V. SahxJl} Purhulad Stjn (1857), 7 M. 
LA. 18; 4 W. R. P. C. 132, which 
was a suit claiming maintenance out 
of the deceased father’s estate. The 
judges go on to say, “ But apart from 
the Hindu law, we should think that, 
upon general principles, the defen- 
dant, having begotten the child, is 
bound to provide for its maintenance, 
if that is necessary.” It is submitted 
that there are no grounds for this 
general proposition. 


Maintenance 
of children. 
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a decree was given at the instance of an illegitimate son,^ the Reports 
do not show any successful cases of proceedings in Civil Courts against 
a father for the maintenance of his child. It seems doubtful whether the 
duty can be enforced in a Civil Court, ^ but it is submitted that if an 
illegitimate son can enforce such right, legitimate sons are equally 
entitled. 

It is clear that even if there be a right to maintenance, separate 
maintenance can only be awarded under very special circumstances.^ 

On the death of the father the maintenance of un- 
married daughters, and the expenses of their marriage, 
must be provided out of his property.^ 

As to how far it amounts to a charge iqion the property, sec antv^ 
pp. 88-92. 

Although on her marriage a daughter ceases to belong 
to her father’s family,^ and must first look to her husband ® 
and his family for her maintenance, there is a moral duty 
to maintain a married daughter who is without means, 
and who is unable to obtain support from her husband, or 
after his death from his family. This duty is not en- 
forceable during the father s lifetime, and it has been held 
that it is not enforceable against his property after his 
death.® 

Whore a son or other heir is excluded from inheritance 
on account of disability, he is entitled to maintenance for 
himself and his family out of the property which he would 
have inherited.^ 


* Kuppa V. Singuracelu (1885), 8 
Mad. 325. 

* K. K. Bhattacharya (“ Law of 
the Joint Hindu Family,” pp. 282, 
283) repudiates, however, any dis- 
tinction between a moral and a legal 
obligation, except in the Bengal 
school. 

® See Shavdtri (I lata) v. Narayanan 
Namhndiri{llata){im\ 1 Mad. H. C. 
372. 

* See Mangal (^Bai) v. Nukhniitii 
(Bai) (1898), 23 Bom. 291 ; Tulsha 
V. Gopal Rai (1884), 6 All. 632 ; 
Macnaghten’s “ Hindu Law,” vol. ii. 


chap. ii. case 10; “ Vyavastha Dar- 
jiana,” 2nd ed., p. 370. 

^ Ante, p. 55. 

® Ante^ p. 75. 

^ AntCy p. 77. 

* Mangal {Bai) v. Rakhmini {Bai) 
(1898), 23 Bom. 291. See, however, 
Mvkhada Bassee v. Nundo Lull Haidar 
(1901), 28 Calc. 278, at p. 288 ; 5 
C. W. N. 297, at p. 300. Macnaghten’s 
“ Hindu Law,” vol. ii. chap. ii. case 10. 

^ “ Mitakshara,” chap. ii. s. 10, 
para. 5 ; “ Dayabhaga,” chap. v. 
paras. 11, 14-16; “ Sniriti Chan- 
drika,” chap. v. paras. 10-14, 20. 
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A father may be compelled, by proceedings under the Proceedings 
Criminal Procedure Code,^ to maintain his legitimate or 
illegitimate child, of whatever age he or she may be, who 
is unable to maintain himself or herself. 

As to the rights of children to maintenance out of co- 
parcenary property, see^os/^, pp. 242, 272. 

A Hindu is bound to provide for the maintenance of illegitimate 
his minor ^ illegitimate sons ^ by Hindu mothers.^ 

After his death his illegitimate sons are entitled to 
maintenance out of his estate, or out of property in which 
he was a coparcener,^ whether impartible or not,® if he was 
a member of one of the regenerate classes.*^ If he was a 
Sudra they are only so entitled in case they are not 
entitled to inherit,® or to a sliare on partition. 

Under the Bengal school of law, this right against the 
father ceases on the sons attaining majority,® but it is 
submitted that after the father’s death there is a right 
against his property, even if they are adults.^® Under the 


^ Act V. of 1898, chap, xxxvi. 

- Nilmoney Singh Deo v. Baneshnr 
(1878), 4 Calc. 91. 

® Ghana Kanta Mohanta v. GcreU 
(1904), 32 Calc. 479 (see ante, p. 211) ; 
Kuppa V. Singaravclii (1885), 8 Mad. 
325. 

* There is no text of Hindu law 
under which an illegitimate son of a 
Hindu by a woman who is not a 
Hindu can claim maintenance, and 
in none of the reported cases has 
maintenance ever been awarded to 
an illegitimate son who was not a 
Hindu by birth. Lingappa Goundan 
V. Dsudasan (1903), 27 Mad. 13, at 
p. 15. See Addoyto Churn Doss v. 
Woojan Beebee (1879), 4 C. L. R. 
154. 

* Roshan Shigh v. Balwant Singh 
(1899), 27 I. A. 51; 22 All. 191; 4 
C. W. N. 353. 

® Run Murdun Syn (Chuotorya) v. 
Sahub Furhulad Syn (1857), 7 M. I. 
A. 18; 4 W. R. P. C. 132; Muttu- 
sawniy Jagavera Tettappa Naicker r. 
Venmtaswara Yettaya (1868), 12 M. 


1. A. 203; 2 B. L. R. P. C. 15; 11 
W. R. P. C. 6 ; S. C. on remand, 
Cooimra Yettapa Naikar v. Venka- 
teswara Tcttia (1870), 5 Mad. H. C. 
405 ; Pandaiya Telavcr v. Puli Tela- 
ver (1863), 1 Mad. H. C. 478, at p. 
482. 

' Run Murdun Syn {^Chuotorya) v. 
Sahub Purhulad Stpi (1857), 7 M. I. 
A. 18; 4 W. R. P. C. 132 ; Paricliat 
{Rajah) v. Zalim Singh (1877), 4 1. 
A. 159; 3 Calc. 214. 

® Run Murdun Syn {Chuotorya) v. 
Sahtib Purhulad Syn (1857), 7 M. I. 
A. 18; 4 W. R. P. C. 132; Inderun 
Valungypooly Taver v. Raniasawniy 
PandiaTalave7XlSed), 13 M. I. A. 141, 
at p. 159 ; 3 B. L. R. P. C. 1, at p. 4; 
12 W. R. P. C. 41, at p. 43; MuttJi- 
sawmy Jagavei'a Tettappa Naicker v. 
Vencataswara Yettaya (1868), 12 M. 
I. A. 203; 2 B. L. R. P. C. 15; 11 
W. R P. C, 6. 

® Nilmon.cy Singh Deo v. Baneshur 
(1878), 4 Calc. 91. 

See ** Dayabhaga,” chap. ix. 
para. 28. 
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Mitakshara school, they continue entitled to maintenance 
out of coparcenary property,^ whether impartible or not ; 
also out of self-acquired property which was owned by 
the father; but the right does not descend to their 
cliildren.^ 


Obedience a 
condition. 


It lias been said by the Allahabad High Court in a case ^ governed 
by the Mitakshara school of law, “ Obedience to the head of the family, 
not the age of the illegitimate descendant, or his capacity to earn his 
own livelihood, is the test by which, under Hindu law, the continuance 
of the right to receive maintenance must be decided. Till the illegitimate 
sons reach full age, this test cannot be applied, but thereafter it cannot 
be ignored. What constitutes docility or disobedience, in the sense of 
the texts, is a question the answer of which is not easy ; but we think 
that the true answer is indicated in a Vaivastha^ translated as No. 2, 
Book 1. chai»tcT vi. section 2, of Messrs. West and Biihler’s collection 
(ed. 1878, p. 27G), and wo think that, on attaining full age, the 
respondents must, as a condition of receiving maintenance from the 
estate of Mauji Lai (the father), render to the head of the family such 
reasonable service as is ordinarily rendered by cadets of a family in 
that station of life to which the parties belong.” 

The Court would presume the natural son qualified to receive 
maintenance, unless the opp<jsite party could show what, in the 
contemplation of the law, is a legal disqualification.” ^ 

The right of maintenance is not aflccted by the child being the result 
t)f a casual connection,*'’ or by the connection between the parents being 
adulterous.*^ 

The maintenance of an illegitimate son may, like the maintenance 
of other persons entitled thereto,^ be secured on the property out of 
which ho is entitled to be maintained.^ 


^ Hargohind Kmri v. Dhai\nii 
Singh (1884), 6 All. 329; Pershad 
Singh v. Muhesree (Jiaiur) (1821), 3 
Ben. Sel. R. 132 (new edition, 176); 
Rihi V. (lovinda Valad Teja (1876), 
1 Bom. 97; “Mitakshara,” chap. i. 
s. 12, para. 3; “ Dayahhaga,” ch. ix. 
para. 28; “Vyavahara Mayiikha,” 
chap. iv. s. 4, para. 30. These texts 
are founded on a passage of “Vri- 
haspati,” which confines the right to 
the case where there is no other 
ofispring. 

* PosJuin Singh v. Balwant Singh 
(1899), 27 I. A. 51; 22 All. 191; 
4 C. W. N. 253 ; S, C. in Court below 
(1896), 18 All. 253. 


’ Hargohind Kuari v. Dh(^rani 
Singh (1884), 6 All. 329, at p. 335. 

^ Strange’s “Hindu Law,” vol. ii. 
p. 71. 

^ See Muttimimy Jagavira Yettapa 
Naikar v. Venhatasuhha Yettia (1865), 
2 Mad. H. C. 293 ; S. C. on appeal 
(1868), 12 M. A. 203 (see p. 220); 
2 B. L. K. P. C. 15 (seep. 20); 11 
W. K. P. C. 6 (see p. 9). 

® Viraraniuthi Udayan v. Slnga- 
rcmlu (1877), 1 Mad. 306; Kahix. 
Govinda Valad Tcja (1875), 1 Bom. 
97. 

^ Antc% p. 88. 

* Ananthaya v. Vishnu (1893), 17 
Mad. 160. 
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In a Madras case^ it was said, In determining the rate of mainte- Amount of 
nance, an* illegitimate member of a family, who is not entitled to ^maintenance, 
inherit, can be allowed only a compassionate rate of maintenance, and he 
cannot claim maintenance on the same principles and on the same scale 
as disqualified heirs and females who have become members of the 
family by marriage. In fixing, however, the compassionate rate of 
maintenance for the plaintiff, regard, no doubt, should be l.ad to the 
interest of his deceased father in the joint family property und the 
position of his mother’s family.*’ 

The right of an illegitimate daughter to maintenance illegitimate 
under the Hindu law has been denied.^ daughter. 

A Hindu is morally, although not legally, bound to main- Maintenance 
tain the widow of his son, even “ if he has no fund with daughter-in- 
the disposal of which his son, if alive, could interfere, and 
if he has inherited nothing from his son, and has not had 
his rights in any property enlarged by his son's death." ^ 

The fact that the father-in-law bad sold coparcenary property to 
pay his debts does not render him liable for his daughter-in-law’s 
maintenance.'* 

After his death, the persons who inherit his property, 
or whose interest in property is enlarged by his death, 
are legally bound to maintain his daughter-in-law, if 
chaste,® out of the property which they have so inherited, 

m Gopakmmi Chetti v. A/'u/w- (1864), 2 Hyde, 103 ; 

chelam Chetti (1903), 27 Mad. 32, r(i/rtJow6mv. (l899),23Bom. 

at pp. 36, 37. 608, at p. 609 ; Adhihai v. Cursandas 

* Parvati v. Gatipcdrao Baled Nathu (1886), 11 Bom. 199, at p. 

(1893), 18 Bom. 177, at p. 183. It 2v>7 ; Hcma Kooerec {Mtissamnt) v. 

was not necessary to decide the point Ajoodhya Persad (1875), 24 W. li. C. 

in that case. R. 474. In Chandrabhagabai v. Kashin 

5 /rm;fe;v.Wrt«(77?rt/n(1888),llAll. nath (1866), 2 Bom. H. C. 323, the 

194, at pp. 198-200; Arnniakamiu v, father-in-law was held liable for his 

Appu (1887), 11 Mad. 91; Kulu v. daughter-in law’s maintenance, but 

Art5Ai6at (1882), 7 Bom. 127 ; Ganga that decision was differed from in 

Bat V. Sitaram (1876), 1 ^All. 170; Bavitribai v. Luximibai (1878), 2 

Khetraniani .Dasi v. Kashinedh Das Bom. 573, at pp. 583, 584. See 

(1868), 2 B. L. R. A. C. 15; S. C. P)cbnr Panxmdh Bog Choa'dhrg v. 

Kasheexiath Das v. Khettur Monco Anicc Kallg Debia (^Sreemutt 'g) W. K. 

Dossee, 9 W. R. C. R. 413, differing 1864, C. R. 177. 

from Koodee Monce Debeav. Tarra- * Ganga Bai v. Sitaram 1 

chand Chuckerbidtg (1865), 2 W. R. All. 170, at p. 177. 

C. R. 134; Khettur Monee Dossee'y. ^ Koodee Monce Dabee v. Tarra 

Kasheemth Doss (1868), 10 W. R. F. 'Chand Chucherhutty (1865), 2 W. IL 

B. 89; Bujjomoney Dossee v. Shib- C. K. 134. 
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or in which their interest has been enlarged, whether tlie 
property be coparcenary or self-acquired.^ 

This right does not interfere with the father-in-law’s power to 
disj^ose of his self-ac<iuired projierty by will.^ 

The daughter-in-law does not lose her right by declining to reside in 
her father-in-law’s house.^ 

Where the property of the father is impartible, and 
subject to the law of primogeniture, sons, even if adult, 
and capable of earning subsistence, are entitled to main- 
tenance where the Mitakshara school of law applies.'^ 
They are also so entitled after his death, as against their 
brother or the person in possession, ® whether, it is sub- 
mitted, they are governed by the Bengal or the Mitakshara 
school. Their descendants have no such right.® 

Grandsons and granddaughters have not, as such, any 
right to be maintained by their grandfather. 


' Siddessury Dassec v. Janardtni 
Sarkar (1902), 29 Calc, 557 ; 6 C. W. 
N. 530; Janki v. Nandram (1888), 
11 All. 194; Kamiui Dassee v. C/kui- 
dnt Fold .)fundic (1889), 17 Calc. 
373 ; Yamu7Uib(U v. Manvbai (1899), 
23 Bom. 608 ; Koodoo Monce Dahec 
V. Tarra Chand Cfnickerbutty (1865), 
2 W. R. C. K. 134. See Rangammd 
V. Echammal (1898), 22 Mad. 305, at 
p. 307 ; Eem Persad v. Gunwanti 
Kocr (1895), 22 Calc. 410, at p. 417 ; 
Adhihai v. Cursondm (1886), 

11 Bom. 199; Rujjomonoy Dossoe 
V. SkibchundiT Mu! lick (1864), 2 
Hyde, 103, at pp. 104, 105 ; Jolly’s 
History of the Hindu Law,” pp. 
1‘34, 135 ; West and Biihler, 3rd ed., 
pp. 245-252. Contra Amimkannu 
V. A2)pu (1887), 11 Mad. 91 ; Kotunl^ 
muni PasooY. Bodhnarain Mujnwoadar 
(1823), 2 Macn. H. L. 119; “Smriti 
Chandrika ” (Krishnasawmi Iyer’s 
translation), chap. xi. s. 1, para. 34; 
Mitakshara on Subtraction of Gift, 
cited Strange’s “ Manual,” para. 
209. 

Parvati (Bai) v. Tai'wadi Dola* 
tram (1900), 25 Bom. 263. See, 


however, Bangammal v. Echammal 
(1898), 22 Mad. 305, at p. 307. 

* Siddessury Dassee v. Janardan 
Sarkav (1902), 29 Calc. 557 ; 6 C. W. 
N. 530. See ante^ p. 80. 

* H inmatsing Becharsing v. Gan- 
palsing (1875), 12 Bom. H. C. 94; 
Barnchandra Sakharam Vagh v. Sak- 
haratn Gopal Vagh (1877), 2 Bom. 
346. 

^ Mallikarjuna Prasada Nayndu 
{Baja Yatiagadda) v. Durga Prasada 
Nayudu {Baja Yarlagadda) (1900), 
27 I. A. 151 ; 24 Mad. 147 ; 5 C. W. 
N. 74. As to maintenance from Saran^ 
jamsy see Madhavrav Manohar v. 
Atmaram Keshav (1890), 15 Bom. 
519. 

® See Kilmony Sing Deo v. Hiivgoo 
Ball Singh Deo (1879), 5 Calc. 266. 
As to a grant in lieu of maintenance 
see Baja Jee Bahadur Qaru {Baja) v. 
Parthasaradhi Appa Bow (1902), 30 
I. A. 14; 26 Mad. 202; 8 C. W. N. 
105. 

* Kalu V. Kashibai (1882), 7 Bom. 
127 ; Manrnahini Dasi v. Balak Chan^ 
dra Pandit (1871), 8 B. L. R. 22 ; 15 
W. R. C. R. 498. 
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The marriage expenses of a granddaughter have been held to be 
properly payable out of deceased grandfather’s estate.^ 

A Hindu is bound to support bis father and mother if Maintenance 
they are in want. After his death his property is liable ^ 
for their maintenance.^ 

A stepson is not obliged to maintain his stepmother out 
of his self-acquired property,^ but he must maintain her 
out of family property. 

A grandmother and sister (until marriage, and after 
marriage if destitute^) are also to be maintained out of 
the property of a Hindu after his death.^ 

A mother does not apparently lose her right to maintenance by 
unchastity,® except in Bengal.^ 

It is also the right and duty of a son to perform the funeral ceremonies 
and other ceremonies in commemoration of his father and mother.® 

An heir is legally bound to provide out of the estate Duty of heir, 
which descends to him maintenance for such persons as 
the ancestor was legally or morally bound to support/*^ 

“The obligation of an heir to provide out of tlie estate, which 
descends to him, maintenance for certain persons whom the ancestor 
was legally or morally bound to maintain, is a legal as well as a 
moral obligation, for the estate is inherited subject to the obligation of 
providing such maintenance.” 

‘ Eamcocniar Mitter v, Tchamoiji ^ SundarjiDamjiy.Dahib<n{l90^)y 
Vast (1880), 6 Calc. 36; 6 C. L. R. 29 Bom. 316; Vrijbhukandas v. Par- 
429. vati {Bai) (1907), 32 Bom. 26. 

* Subbarayam v. Subbakka (1884), ® Khety'amani Dasi v. Kashinath 

8 Mad. 236; Strange's “Manual,” i)ai» (1868), 2 B. L. R. A. C. 15, at 

para. 209; Macnaghten's “Hindu p. 34; 9 W. R. C. R. 413, at p. 422. 

Law,” vol. ii. pp. 113-115; Sircar’s See Mokhada Dassce v. Nundo Lall 

“ VyavasthaDjirpana,”2nd ed.,p.375; Haidar (1901), 28 Calc. 278, at p. 

‘Manu,”chap.viii. para. 389; Strange’s 288; 5 C. W. N. 297, at p. 300. 

“Hindu Law,” vol. ii. pp. 83, 90. Janki v. Nand Ram (1888), 11 All. 

* Day a (i/ui) v. Nat ha Govindlal 194, at p. 201 ; Rujjomoney Dossee 

(1885), 9 Bom. 279. v. Shibchundcr Mullick (1864), 2 

* Strange’s “ Hindu Law,” vol. ii. Hyde, 103. This applies to Khojas, 

p. 83. See, however, Mangal (^Bai') Rashid harmali v. Sherbamo (1904), 

v.i?MMm»m(.PaO(1^^8)»23Bom.291. 29 Bom. 85. 

* Sircar’s ** Vyavastha Darpana,” Khctramani Dasi v. Kashinath 

2nd ed., p. 370. B)as (1868), 2 B. L. R. A. C. 15, at 

« See Valu v. Ganga (1882), 7 p. 38; 9 W. R. C. R. 413, at p. 422. 

Bom. 84, at p. 90. See Tamngineo Dossee v, Chowdhry 

^ Sircar’s “Vyavastha Darpana,” Dwarkanath Mussant (1873), 20 W. 

2nd ed., p. 371, note. R. C. R. 196. 
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There is a difficulty in determining whether tlie person claiming 
maintenance \h one whom the late proprietor was morally bound to 
maintain.^ The texts lay down generally that he who inherits a 
person’s property is bound to maintain those whom that person was 
himself bound to maintain, inclmling the persons disqualified from 
inheritance and those dcj^endent on them.^ 

As to when maintenance is a complete charge upon 
property, see the cases relating to the maintenance of a 
widow, ante, pp. 88-92. 


G iiai'dianship. 

Right of A Hindu father is recognized as the legal guardian of 

all his male, and of his female unmarried, minor legitimate 
children,^ and is as such entitled to the custody of their 
persons and property. 

The adoptive father acquires the same right, even as 
against the natural father.^ 

Testamentary An adult ^ Hindu father can, by word or writing, nomi- 
guardian. . . . ° 

nate a guardian for his children, and he is unrestricted in 
the choice of such guardian. He may exclude even the 
mother from tlie guardianship.® 


! Kamini JJnssec v. Chundni Pole 
Muudle (1889), 17 Calc. 373, at j). 
377. See Sircar's “ Vyavastha Dar- 
pana,” 2nd ed., p. 370 ; G. C. Sircar’s 
“ Hindu Law,” p. 238. 

^ Lakshman lianicliandra v. Suras^ 
ivri/6(a (1875), 12 Bom. H. C. 69, at 
p. 77 ; “ Vyavahara Mayukha,” chap, 
iv. s. 4, para. 30 ; s. 9, para. 22 ; s. 
11, paras. 1,3, 9, 12; “ Mitakshara,” 
chap. ii. 8. 1, para.s. 7, 12, 13,20, 21 ; 
s. 10, paras. 5, 15. The Rishi texts 
on the subject are collected in R. 0. 
Mitra's “ Law of Joint Property,” pp. 
66 - 68 . 

’ Mokooiid Lai Situjh v. ^Nobodip 
Chunder Sing ha (1898), 25 Calc. 881, 
at p. 884; 2 C. W. N, 379, at p. 381. 
la the matter of Prankrishaa Surma 
(1882), 8 Calc. 969; S. C. Pararnc- 
shicari Sur/m v. Empress, 11 C. L. K. 
6 ; Macnaghten’s “ Hindu Law,” vol. 
i. ed. 1829, chap. vii. j). 103. In 
matter of IUmmuth Bose (1862), 1 


Hyde, 111. See Act VIII. of 1890, 
s. 19. 

* Srec Narain Mittcr v. Kisheum 
soonderjj Dasseo {Srec7nutty) (1893), 
I. A. Sup., vol. 149, at p. 163 ; 11 B. 
L. K. 171, at p. 191 ; S. C. Nogendro 
Chundro Mittro v, Kishensoonderg 
Dossee {Sreemuttg), 19 W, R. C. 133, 
at p. 139. Laksmibhai v. Shridar 
Vasudev Takle (ISIS), 3 Bom. 1. 

* By not incorporating s. 47 of the 
Indian Succession Act (X. of 1865) 
in the Hindu Wills Act (XXL of 
1870), the Legislature has apparently 
indicated its opinion that the privilege 
enjoyed by adult Hindu fathers should 
not be extended to fathers who are 
themselves minors. 

® Pirthee Lai Jha (Soobah) v. 
Doorga Lai Jha (Soobah) (1867), 7 
W. R. C. R. 73, at p. 75. See Act 
VIII. of 1890, s. 6; Budhilal Manji 
v. Murarji Prcmji (1907), 31 Bom. 
413. 
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Although the right of the father to the guardianship of his children 
has been recognized by the legislature, it is one which is given to 
him for the benefit of his children, and should he at any time show 
himself unfit to be guardian the Court will place the custody of his 
children in a more suitable person.^ 

Ample provision is made in the Guardians and Wards Act, 1800, 
for the purpose of protecting the persons and i^roperty of infants, and 
although the Court will have regard to the principle that it is generally 
for the benefit of infants that they should remain in the custody of 
their jmrents, and will also have regard to the personal law of the 
infant in question, the Courts will, in apix)inting a guardian, consider 
only the interest of the infant. 

On the death of the father, or in his absence,® or in case higbt of 
of his having lost the right of guardianship, and in the 
absence of a valid appointment by him, the mother is 
entitled to the guardianship of her minor children.^ 

It has been held that under the Mithila law, the mother is entitled 
to the guardianship even during the lifetime of the father.^ 


A mother would ordinarily be entitled to the guardian- illegitimate 
ship of her illegitimate child, and the father would against 
the mother have no right of guardianship.® 

A parent is liable to be superseded by the appointment Api)ointment 
of a guardian under the provisions of the Guardians and Court!^^'**^ 


1 See Act VIII. of 1890, s. 19. 

* See Act Vllf. of 1890, s. 17 ; 
Mokootui Lai Singh v. Nobodip Chuu’’ 
der Singha (1898), 25 Calc. 881 ; 2 
C. W. N. 379 ; Bhikuo Koer {MussL) 

V. Chamela Kocr (Musst.) (1897), 2 
C. W. N. 191. 

® See Modhoosoodun Mooherjee Vk 
Jaduh Chunder Bancrjee (1865), 3 

W. R. C. R. 194. 

* Pirthec Lai Jha (^Soobah) v. 
Boorga Lai Jha (Soobah) (1867), 7 
W. R*. C. K. 73, at p. 75; Bam Dhtui 
Boss V. Bam Butttm Butt (1868), 10 
W. R. C. R. 426, at p. 426; BNaimise- 
vayam Pillay v, Annamai Ummal 
(1869), 4 Mad. H. C. 339, at p. 343 ; 
Kooldeep Narain v. Bajbunsee Kowur 
(1847), 7 Ben. Sel. R. 395 (2nd 
edition, p. 467); Kaulesra v. Jvnti 


Kasaundan (1905), 28 All. 233 ; Mac- 
naghten’s “Hindu Law,’' ed. 1829, 
voh X. chap. vii. p. 103 ; and vol. ii. 
chap. vii. case iv. p. 205. 

* Jussoda Koocr v. Ncttya Lull 
(Lallah) (1879), 5 Calc. 43. There 
does not seem to be any other 
authority to the same effect. In 
Pirthcc Lai Jha (^Soobah) v. Boorga 
Lai Jha (Soobah) (1867), 7 W. K. 
C. R. 74, where the parties were 
governed by the Mithila school, a testa- 
mentary guardian, who was appointed 
by the father, was preferred to the 
mother. 

® In the matter of Saithri (1891), 
16 Bom. 307, at p. 317 ; Venkamma 
V. Savitramma (1888), 12 Mad. 67, 
at p. 68; King v. Kaga 2 )cn (1814), 
2 Mad. N. C. 91. 



220 


GUARDIANSHIP. 


Other 

relations. 


Guardianship 
of property. 


Loss of right. 


[chap. V. 


Wards Act, 1890, but the Court cannot make such ap- 
pointment when the father is alive, unless he is unfit to 
be guardian.^ 

Failing the father and mother, the Hindu law prescribed a succession 
to the right of guardianship. The elder brother, the elder half- 
brother, the paternal relations, and failing them the maternal kinsmeu 
were preferred in order of priority ; but their right was not, as in the 
case of the father or mother, an absolute onc.^ In appointing a guardian 
a Court may be guided to some extent by this order of succession,^ 
but it would not give the same effect to the claims of these relatives 
as it would to the claim of a father or mother. 

As to the guardianship of a female minor after marriage, see ante^ 
pp. C2, 03. 

If the minor is a member of a joint Hindu family, the 
knria of the family would be entitled to the management 
of the joint property ; but if the family be a divided one, 
the mother is, failing the father, entitled to the custody 
of the minor’s property;^ and even if the family were 
joint, she would apparently be so entitled, so far as the 
minor’s separate property, if any, is concerned. Where 
the mother is manager of her minor child’s property, her 
position necessarily requires her to seek the advice of her 
husband’s relations,® and she would often strengthen 
her position by her so doing, but the law cannot compel 
her to seek, or to act under, their advice, if she wishes to 
take the whole responsibility upon herself. 

A father may lose his right to the guardianship of his 
children by a persistent course of ill-treatment, by conduct 
tending to their corruption, or by acting in a way injurious 
to their morals or interest.'^ He may lose the right by 


1 Act VIII. of 1890, s. 19. 

- Macnaghten’s “ Hindu Law,” vol. 
i. ]>p. 103, 104; Strange’s “Hindu 
Law,” vol. i. p. 71. 

^ Kmto Kissor NcogJuj v. Kadcr* 
moyc Dossce (1878), 2 C. L. K. 683. 
See Bhihuo Koer (Musst.) v. Chamela 
Koer {Musst) (1897), 2 C. W. N. 
191. 

^ See Strange’s “ Hindu Law,” 
vol. i. p. 71 ; Act VIII. of 1890, s. 
17. 


® Sir E. H. East’s Notes, Morley’s 
“Digest,” vol. ii. p. 50; West and 
Biihler, 2nd ed., p. 88. In Motee Singh 
V. Booluth Singh, N.-W. P. S. D. A., 
13th April, 1844, it was held that 
an elder brother, if not separated, 
could act as guardian. 

® Macnaghten’s “ Hindu Law,” ed. 
1829, vol. i. chap. vii. p. 103 ; and 
see Sir E. H. East’s Notes, Morley’s 
“ Digest,” vol. ii. p. 50. 

^ See Act VIII. of 1890, s. 19 (6). 
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waiver, as where he has permitted another person to 
maintain and educate them, and it would be detrimental 
to their interests to alter the mode of their maintenance 
in course of their education.^ 

A mother may also for similar reasons lose her right.^ 

It is submitted that a father does not lose his right by Change of 
a change of religion.® rcUgion. 

Under the Hindu lew loss of caste apparently involved a loss of the Loss of caste, 
right of guardianship of the person and property of minors ; ^ but since 
the passing of Act XXL of 1850, such right of guardianship ceased to 
he affected by loss of caste.^ Where, however, the appointment of a 
guardian is made by a Court, the fact that the person proposed is out 
of caste would be a matter for consideration.^^ 

Under the Hindu law a father or other guardian might lose his Recluse, 
rights by permanently emigrating, becoming a recluse or entering a 
religious order.^ 

Hindu widows do not on remarriage ipso facto lose Hindu widows, 
their right of guardianship of their children,® but, if 
neither the widow nor any other person has been expressly 
constituted by the will or testamentary disposition of the 


* Mokoojid Lai Singh v. Nohodip 
Chunder ^(7?y/ia(1898), 25 Calc. 881 ; 
2 C. W. N. 379. In the nuitter of 
Joshi Assam (1895), 23 Calc. 290. 
See Modhoosoodun Mookerjee v. Jaditb 
Chunder Banerjee (1 865), 3 W. R. C, 
R. 194. 

2 Venkannna v. Savitramnui (1888), 
12 Mad. 67. In the matter of Saithri 
(1891), 16 Bora. 307. 

» Act XXI. of 1850; Muchoo v. 
Arzoon Sahoo (1866), 5 W. R. C. R. 
235; Queen v. Bezonj Ferry^s Ori- 
ental Cases, p. 91. It has been 
doubted whether Act XXI. of 1850 
affects guardianship, but the Punjab 
Chief Court (/n the matter of Gul 
Mahomed') has held that a right of 
guardianship is a right within the 
meaning of Act XXL of 1850. See 
Kanahi Ram v. Biddy a Ram (1878), 
I'All. 549; Kaulesra v, Jorai Ka- 
saundan (1905), 28 All. 233; Sha7n~ 
sing V. Santabai (1901), 25 Bom. 551, 
at p. 555, 


^ See Strange's “Hindu Law,” 
vol. i. p. 160. 

* Muchoo V. Arzoon Sahoo 
5 W. R. C. R. 235, above, note 3 ; 
Kannahi Ram v. Biddya Ram (1878), 
1 All. 549 ; Kaulesi'a v. Joi'ai Ka~ 
saundhan (1905), 28 All. 233. 

® Fuggoo Vai/e v. Ranah Ikii/c 
(1865),‘4 W. R. M. A. 3. 

^ See In the matter of IsJnntr 
Chunder SurmUy Ben. S. D. A. 1850, p. 
471. Strange’s “Hindu Law,” vol. 
i. p. 185; Sutherland’s “Synopsis of 
the Law of Adoption,” 2nd head. 

» Act XV. of 1856, 8. 6. This 
Act has been declared to be in force 
throughout British India, except as 
regards the Scheduled Districts (Act 
XV. of 1874, 8. 3), and in the Santhal 
Pergunuahs (Reg. III. of 1872, s. 3, 
as amended by Reg. III. of 1886). 
As to the Scheduled Districts to 
which it has been applied, see General 
Acts, 1854-66, ed. 1887, p. 107, 
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husband the guardian of his children, the father, or paternal 
grandfather, or the mother or paternal grandmother, or 
any male relative, of the husband can apply to the highest 
Court having original jurisdiction in civil cases in the 
place where the husband was domiciled at the time of his 
death for the appointment of a guardian,^ and the Court 
may, if it should think fit, appoint such guardian, who, 
when appointed, shall be entitled to have the care and 
custody of such children during their minority in the 
place of their mother, and in making such appointment 
the Court must be guided, as far as may bo, by the laws 
and rules in force touching the guardianship of children 
who have neither father nor mother.^ 

When the children have not property of their own 
sufficient for their support and proper education whilst 
minors, the appointment can only be made with the con- 
sent of the mother, unless the proposed guardian gives 
security for the support and proper education of the 
children whilst minors.® 

A father or other person entitled to the custody of an infant can 
recover such custody by suit.* 

When the child is within the limits of the ordinary original civil 
jurisdiction of the High Courts of Bengal, Madras, and Bombay, 
he can apply for relief under see. 491 of the Code of Criminal 
Procedure.^ 

Sec. 25 of the Guardians and Wards Act, 1890,® gives the District 


' Act XV. of 1856, 8, 3. The ap- 
plication may be made under that 
Act, or under the Guardians and 
Wards Act (VIII. of 1890). In the 
latter case the conditions necessary 
for an application under Act VIII. 
of 1890 would apply. Act XV. of 
1856 has no application to women 
who, by the rules of their caste, are 
capable of contracting a second valid 
marriage. In Kishen v. Enayet Bos- 
sun, S. D. A. N.-W. F., 25th June, 
1 86 1 , it was held that a woman of the 
Aheer caste does not by remarriage 
forfeit her rights to act as guardian 
of her son by her first marriage. 


Act XV. of 1856, s. 3. Sec K/ms- 
hiili V. Rani, 4 All. 195. 

3 Act XV. of 1856, s. 3. 

* Shari fa v. Munekhan (1901), 
25 Bom. 574 ; Bahiakmd v. Janki 
(1881), 3 All. 403. The guardian 
would bring the suit in his own 
name. For recent examples of suits 
of this kind, see Krishna v. Reade 
(1885), 9 Mad. 391 ; S. C. Reade v. 
Krishna (1886), 9 Mad. 391 ; Ven^ 
kamvM V. Savitrarnma (1888), 12 
Mad. 67 ; Abasi v. Dunne (1878), 
1 All. 598. 

Act V. of 1898. 

« Act VIII. of 1890. 
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Courts power to arrest a ward and deliver him into the custody of his 
guardian. 

Where the child is confined under such circumstances that the 
confinement amounts to an offence, sec. 100 of the Criminal Procedure 
Codei is applicable, and sec. 552 of the same code deals with the case 
of a female child under fourteen years of age, w’ho has been detained 
for an unlawful purpose. 

‘ Act V. of 1898. 
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CHAPTEE VI. 

THE JOINT FAMILY AND ITS PROPERTY. 

Among Hindus a family is not ordinarily composed only 
of parents and their unmarried children, although that 
type of family is sometimes to be found. The family 
would generally be composed of a man, his wife, his 
unmarried children, his married sons and their wives and 
children, and, in cases where they are not maintained by 
their husband’s family, his widowed daughters.^ 

A family of this type, although in many respects com- 
plete in itself, might be a component part of a larger 
family. This larger family consists of all the descendants 
in the male line from a common ancestor, and their wives, 
sons, and unmarried daughters.^ 

Whether the family be of the larger or smaller type, 
the members would ordinarily live together, being main- 
tained from the common purse, and performing jointly 
the ceremonies required by their religion. 

A family so living together is called by English lawyers 
a joint Hindu family, and in its ordinary condition the 
members of it are said to be joint in food, worship, and 
estate. 

The rights of the individual members in the property 
belonging to the family varies, in accordance with the 
school of law to which the family belongs.^ 

If the family be governed by the Bengal school of law, 
sons have no rights in the joint property during the 

^ See ante^ p, 212, and post^ pp. ism,” by Guru Prosad Sen, pp. 
242, 272. 87-90. 

* See Intro, to “Study of Hindu- ^ See ante, pp. 15, 16. 
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lifetime of * their fatlier. On his death intestate they 
acquire rights by inheritance. 

The case of a family governed by the Mitakshara school 
of law is different. Within certain limits sons acquire 
by birth rights in the property, and can assert such rights 
even against their own father. 

According to the Mitakshara school of law, “ The con- Joiyt family 
ception of a Hindu family is a common male ancestor the Mitak- 
with his lineal descendants in the male line, and so long 
as that family is in its normal condition, viz. the undi- 
vided state, it forms a corporate body,” ^ or unit,*-^ in the 
sense of having a continuous existence notwithstanding 
the death of individual members.^ 

^‘Such corporate body, with ita heritage, is purely a creation of law 
and cannot be created by act of parties, save in so far that by adoption 
a stranger may be affiliated as a member of that corporate family. 

“ According to the above conception of a family there may, of course, 
be one or more families all with one common ancestor, and each of the 
branches of that family with a separate common ancestor.” ** 

“ So long as a family remains an undivided unit, two or more 
members thereof — whether they be members of different branches or 
of one and the same branch of the family — can have no legal existence 
as a separate independent unit ; but if they comprise all the members 
of a branch, or of a sub-branch, they can form a distinct and separate 
corporate unit within the larger corporate unit and hold property as 
such. Such property may be the ‘ self-actpiisition ’ or ‘obstructed 
heritage ’ of a paternal ancestor of that branch as distinguished from 
the other branches, which property has come to that branch and to 
that branch alone as ‘ unobstructed heritage,’ or it may bo the self- 
acquisition of one or more individual members of that branch, which 
by act of parties has been impressed with the character of joint 
property,® owned by that branch and that branch alone, to the exclusion 
of the other branches.” 

* Sudaraanam Maistri v. iYamswa- kanadha Vannimundar v. Sokkivutdha 
hulu Maistri (1901), 25 Mad. 149, at Vannimundar (1904), 28 Mad. 344, 
p. 154 ; Gan Savant Bal Savant v. at p. 345. 

Narayan Dhond Savant (1883), 7 * Sudaraamitn Maistri v, Narasim^ 

Bom. 467, at p. 471. hulu Maistri (1901), 25 Mad. 149, at 

Ram Narain Singh (Rajah) t. p. 154. 

Fertum Singh(lS73), 11 B. L. R. 397, » Post, p. 261. 

at p. 404; 20 W. R. C. R. 189, at p. « Post, p. 251. 

191. ^ Svdarsamm Maistri v. Narasim’- 

* It is not a corporation in the hulu Maistri (1901), 25 Mad. 149, at 
sense of being a legal person. Sok^ p. 155. 

H.L. 


Q 
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Disintegration 
of family. 


The joint family may be broken up by the 'separation 
of individual members from the corporate body, or by the 
partition of the rights of all the members. On such 
separation or partition, the separating or dividing mem- 
bers form new families, to which the joint family system 
applies.^ 

The joint family may also come to an end by the death 
of the last surviving coparcener, in which case, in default 
of his disposing of the property, his heir takes by in- 
heritance. 


“ By the nature of the case the joint family must commence, and 
also must end, when it does end, in an individual who holds the 
pr()j)erty in a separate condition. If this individual dies without 
becoming the root of a joint family, the Mitakshara law gives an 
intd'im enjoyment of the property to his female representatives, when 
there are any, and then transfers it to a collateral heir as the origin of 
a new joint family.” 

As to the origin of the joint family system, and as to the similarities 
between it, and other ancient systems of law, see Bir Henry Maine’s 
“ Ancient Law,” ])p. 123-161 ; Mayne’s “ Hindu Law,” 7th ed., chap, 
vii. ; Krishna Kainal Bhattacharya’s Law Relating to the Joint 
Hindu Family,” Lectures I. and II.; Jogendranath Bhattacharya’s 
“ Commentaries on the Hindu Law,” 2nd ed., pp. 216-218. 


Burden of 
proof as to 
family or 
property being 
joint. 


In a suit which involves a question as to whether a 
family was joint or separate, or whether a particular pro- 
perty belonged to a joint family, or was the separate 
acquisition of an individual member of the family, the 
burden of proof would depend upon the allegations in the 
pleadings or at the hearing,^ and would, as in other cases, 
lie on the person who would fail if no evidence at all were 


given on either side. 

Tins burden of proof would be shifted by the following 
presumptions : — 


' Bata Krishna Naik v. Chintamani 
Naik (1885), 12 Calc. 262. 

* Earn Nay'ahi Singh {Rajah) v. 
Pertxim Singh (1873), 11 B. L. R. 397; 
at p. 404; 20 W. R. C. R. 189, at p. 
192. See Saminadha Pillai r. Than- 
gathanni (1895), 19 Mad. 70 ; 


Jasoda Koer v. Sheo Per shad Singh 
(1889), 17 Calc. 38, at p. 36. See 
posty p. 248. 

* Indian Evidence Act (I. of 1872), 
s. 102. See Bholanath Mahta v. 
Ajoodhia Persad Sookul (1873), 12 
B. L. R. 336 ; 20 W. R. C. R. 65. 



PRESUMPTION OF UNION. 


227 


CHAP. VI.] 


Every. Hindu family is presumed to be joint in food, P^resumption 
worship, and estate. The property belonging to that 
family is presumed to be joint and undivided, the burden 
of proving a separation being upon the person alleging it.^ 


As to the presumption with regard to property in the name of a 
coparcener, see jpost^ pp. 2G4, 265. 

This presumption is merely as to the continuance of a juridical 
relationship.^ It takes the place of evidence, and may be displaced by 
evidence of a state of things inconsistent with such presumption.^ 


It is not necessary, for the preservation of the joint Separation iu 
nature of family property, that the members of the family 
should live in commensality ; they may dwell and mess 
apart, and yet remain joint in property.^ 

The presumption that the family is joint would be 


' Rewun Peraad v. Bddha Becby 
(Mussimat) (1846), 4 M. I. A. 137, 
at p. 168 ; Naraguntij LutchmCi’da- 
vanuih v. Vengcum Naidoo (1861), 
9 M. I. A. 66, atp.92; 1 W. K. P.C. 
30, at p. 32 ; Ncelkisto Deh Burmono 
V, Becrchuiider Tfiakoor (1869), 12 
M. I. A. 623, at p, 540 ; 3 B, L. K. 
P. G. 13, at p. 17; 12 W. K. P. C. 
21, at p. 23; Chcethx {Mussaniut) v. 
Miheen Ball (Baboo) (1867), 11 
M. I. A. 369; Brit Kocr v. Mahadco 
Pershad Singh (1894), 21 1. A. 134, 
at p. 135; 22 Calc. 85, at p. 89; 
Bhugobuttg Misrain v. Domwi Mis- 
ser (1875), 24 W. K. G. K. 365; 
Tartick Cliundcr Poddctr v. Jodeshur 
Chunder Koomioo (1873), 11 B. L. R. 
193 ; 19 W. K. G. R. 178 ; Shib 
Per sf tad Chickerbutty v. Gunga 
Monee Debee (1871), 16 W. R. G. R. 
291 ; Cassumbhoy Ahmedbhoy v. 
Ahviedbhoy Hubibhoy (1887), 12 

Bom. 280, at p. 309 ; Bilash Koon- 
war (Musmmut) v. Bhawame Buksh 
Naram (Baboo), W. R. 1864, G. R. 
1 ; Bissumbhur Sircar v. Soorodhuny 
Dossee (1865), 3 W. R. G. R. 21 ; 
Treelochun Boy v. Bajkishen Boy 
(1866), 6 W. R. G. R. 214 ; Beer 
Narain Sircar v. Teen Cowree Nundee 
(1864), 1 W. R. C. R. 316. 


* Gf. Indian Evidence Act (I. of 
1872), ss. 109, 114, illustration 
(' 0 - 

^ See Bholamith Mahta v. Ajoodhia 
Peraad Sookxd (1873), 12 B. L. R. 
336 ; 20 W. R. G. R. 65. 

Gatieah Datt Thakoor (Chowdhry) 

V. Jewach Thakoorain (Mussuntimt) 
(1903), 31 I. A. 10; 31 Gale. 262; 
8 G. W. N. 146 ; liewun Persad v. 
Hadha Bveby (Mnssxtmat) (1846) 4 

M. I. A. 137, at p. 168 ; 7 W. R. 
P. G. 35, at p. 37 ; Nursing h Daa 
(Bai) V. Naram Das (Bai) (1871), 3 

N. W. P. 217, at p. 235 ; Banco Mad- 
hub Mookerjee v. Bhuggobxctty Churn 
Banerjce (1867), 8 W. R. C. R. 270 ; 
Hurish Chunder Mooherjee v. Mokhoda 
Debia (1872), 17 W. R. G. R. 564; 
Sherajooddeen Ahmed (Shaikh) v. 
Horel Singh (1876), 25 W. R. G. R. 
116 ; Parbutty Coomar v. Smlabnt 
Persad, 2 Hay, 315 ; Gour Ball Singh 
v. Mohesh Narain Qhose (1870), 14 

W. R. G. R. 484 ; Pearce Monee 
Bibee v. Madhuh Singh (1871), 15 
W. R. C. R. 93 ; Belas Koer (Mus- 
samut) V. Bhowanee Buksh (Baboo) 
(1863), Marsh, 641 ; Vurdyengar 
V. Alagashig ye tigar (ISO! ), Strange’s 
“ Hindu Law,” vol. ii. p. 371. 
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weakened, if not rebutted, by evidence of separate trading, 
funds, and property, and independent dealing with such 
property,^ although the family may have been joint in 
food.^ 


Some holdings 
in severalty. 


The circunistance that certain parcels are held in severalty does not 
rebut the presumption as regards the rest of the joint estate.^ 


Disruption of Where it is admitted or proved that a disruption of the 
unity of the joint family has taken place, this presumption 
has no application.^ 


When one coparcener separates from the others there is no presumption 
that the remaining members continue united. In t}»at case an agree- 
ment to remain united or to reunite must bo proved like any other 
fact ; ^ but where a share is allotted to more than one person the 
])rGsumption will be that such persons remain joint.® 

No presmnp- When it is admitted or proved that the members of the family 
of^LpLatioiT^ ^ complete state of union at the time of the institution of 

the suit, there is no presumption as to the family being joint at a 
particular time,^ or as to when the separation took place, but it lies 
upon the plaintiff to prove such a case as would entitle him to the 
relief which he seoks.^ 

There is authority under the Bengal school of law that when one 
coparcener separates from the others who remain joint, such others are 
to be treated as reunited,® but it is submitted that such separation in 


* Bodh Sing Doodhooria v. Ounesh 
Chwider Sen (1873), 12 B. L. K. 317 ; 
19 W. K. C, K. 356, See Murari 
Vithoji V. Mukttnd Shivnji Naik 
Oolathar (1890), 15 Bom. 201 ; Mak^ 
kun Lali Datt v. Juim Lull Shaw 
(1898), 3 C. W. N. 134 ; Peary Lull v. 
Bhawoot Koer (1862), W. K. Sp. No. 
18 ; Udoy Chand Biswas v. Panchoo 
Ram Biswas (1882), 11 C. L. R. 514. 

* See Bodh Sing Bood/iooria v. 
Ounesh Chnnder Sen (1878), 12 

B. L. R. 317, at p. 326 ; 19 W. R. 

C. R. 356, at p. 357. 

’ Sreeram Ghose v. Sreenath Dutt 
Chowdhry (1867), 7 W. K. C. R. 
451. 

* Radha Chum Dass v. Kripa Sin- 
dhu Pass (1879), 5 Calc. 474; 4 
C. L. R. 428 ; Bannu v, Kashee Ram 
(1877), 3 Calc. 315; Ba<iul Singh 
V. Chutterdharec Singh (1868), 9 


W. R. C. K. 558 ; Svmungowda v. 
Bhurmungoicda (1863), 1 Bora. H. C. 
43. 

® Balahnx Ladhuram v. Rukhnmbai 
(1903), 30 I. A. 130 ; 30 Calc. 725; 
7 C. W. N. 642 ; Radha Churn Dass 
V. Kripa Sindhu Dass (1879), 5 Calc. 
474 ; 4 C. h. li 428. See, however, 
Upendranarain Myti v. Gopeenath 
Bera (1883), 9 Calc. 817 ; 12 C. L. R. 
356. 

• See Durga Dei v. Bahnaknnd 
(1906), 29 All. 93. 

^ Obhoy Churn Ghose v. Oobind 
Chnnder Dey (1882), 9 Calc. 237, at 
p. 243. 

* Ram Ohulam Singh v. Ram 
Behari Singh (1895), 18 All. 90. 

® Jaudub Chnnder Ghose v. Benod- 
beharry Ghose (1862), 1 Hyde, 214; 
Petambur Dutt v. Hurish Chnnder 
Dutt (1871), 15 W. R. C. R. 200. 
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no way affects the status inter se of the coparceners who remain 
joint.i 

The presumption as to union applies to new families New families, 
formed from the separation of members of an old 
family.^ 

The strength of the presumption necessarily varies in strength of 
every case. The presumption of union is stronger in the 
case of brothers than in the case of cousins, and the farther 
you go from the founder of the family, the presumption 
becomes weaker and weaker.*'^ 

Tn practice a family does not continue joint for many generations. 

It has been said ^ that “in no case . . . will it he found that tlie 
diluted degree of blood relationship amongst the members of the 
complex family group extends beyond tlie fourth degree.” Another 
writer says, “ 1 doubt whether at this day there is a single undivided 
Hindu family throughout India, in which persons related to one 
another by a common ancestor beyond the seventh degree are to be 
found living together, or liolding property in common.” ^ The seventh 
degree seems always to have been the limit.® 

The property belonging to a joint family is called the Coparcenary 
coparcenary property. property. 

The expression used in the Mitakshara is translated as “ ancestral 
property,”^ i,e, property transmitted in the direct male line from a 
common ancestor; but having regard to the fact that under the decisions® 
all property held by the members of a Mitakshara family, as such, is 
ordinarily coparcenary property, and that in every case it cannot 
proj^)crly be described as “ ancestral,” it is more convenient to use the 
term “ coparcenary.” 


See Kesah am Mahapattar v. Nand- 
kishor Mahapattar (1869), 3 B. L. 
R. A. C. 7. As to reunion, see post, 
pp. 358, 359. 

^ See Upendranarain Myti v. 
Gopcemth Bera (1883), 9 Calc. 
817 ; 12 C. L. R. 356 ; Sudarsanam 
Maistri v. Narasimhulu Maistri 
(1901), 25 Mad. 149, at pp. 156, 
157. Post, p. 344. 

* Bata Krishna Naik v. Chintamani 
Naik (ISS5), 12 Calc. 262. 

3 Moro Vishvanath y. Oanesh Vitlvil 


(1873), 10 Bom. H. C. 444, at p. 
468. Mr. Ellis’ remarks, Strange’s 
“ Hindu Law,” ii. 347. 

Introduction to “ Study of 
Hinduism,” by Q. P. Sen, p. 89. 

* K. K. Bhattacharya’s “ Law 
Relating to the Joint Hindu Family,” 
p. 137, 

« Ibid., pp, 136-138. 

^ Pitrarjit, as distinguished from 
Swarjit, self-acquired. 

* Post, p. 245. 
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Coparceners 
according to 
the Bengal 
school. 


Power of 
disjjosition. 


Who are Coparceners. 

Under the Bengal school the coparceners consist of 
the persons, whether male or female, entitled to shares 
by inheritance, transfer, or a will. These shares are 
defined.^ 

There is no right of survivorship. On the death of a 
coparcener Ids share passes by inheritance or by will. 
A son, tlierefore, cannot as such,^ as under the Mitakshara 
law, be a coparcener with his father. 

There is thus unity of possession, but not as in the case of tlie 
Mitakshara law unity of ownership. 

Under the Bengal school of law a Hindu may, without 
any restriction, dispose of his property,® whether ancestral 
or self-acquired, by sale, mortgage, gift, or will, whether 
in favour of strangers or in favour of some of his own 
issue or relations, to the exclusion of others.^ 

^fhis applies also to property,^' tlie succession to which is governed 
by the law of primogeniture. 

The sons do not acquire any right in their father's 
property except under his will or as his heirs.® 


' Soorjeemomif Dossce {Sreernutty^ 
V. Denobundoo Midlick (1857), 6 
M. I. A. 526, at p. 553; 4 W. R. 
P. C. 114, at p. 115 ; JRajkishot'e 
Lahoory y. Qohind Chundcr Lahoory 
(1875), 1 Calc. 27 ; 4 I. A. 153. 
See ^heo Sooiidary y. Pirthee Singh 
(1877), 4 1. A. 147. 

2 There might be a case of a son 
taking by a transfer or a will a share 
in property in which his father is 
also a sharer. 

® The property is not coparcenary 
property, but is on the same footing 
as self-acquired property. 

* Pamkishore Acharj Chowdree 
y. Bhoobunmoyee Dehea Chowdrain, 
Ben. S. D. A. 1859, p. 229, at pp. 
250, 251 ; Bhoobunmoyee Dehea 

Chowdhrain y. Ramkishore Aoharj 
Chowdree^ Ben. S. D. A. 1860, p. 


485, at p. 489 ; Kumla Kaunt Clinker- 
butty V. Gooroo Govimi Choirdrcc 

(1829), 4 Ben. Sel. R. 322 (2nd 
ed. 410). Certificate of judges of 
Bengal Sudder Dewanny Adawlut, 
set out in 6 Ben. Sel. R. at p. 73 
(2nd ed., p. 85). I'ltmee Chum 
y. Dasee Daseea (^Muesutnmaui) 
(1824), 3 Ben. Sel. R. 397 (2nd 
ed., p. 530) ; Debendra Coomar 
Roy Chmedhry v. Brojendra Coomar 
Roy Chowdhry (1890), 17 Calc. 886 ; 
Shamachurn Sircar’s “ Vyavastha 
Darpana,” 2nd ed., 552 et seq. 

* Uddoy Additya Deb v. Jadvhlal 
Adittya Deb (1879), 5 Calc. 113; 4 
G. L. R. 181 ; Narain Khootia v, 
Lokenath Kliootia (1881), 7 Calc. 
461 ; 9 C. L. R. 243. 

* See Dharmadae Kundu v. Amudya 
Dhan Kundu (1906), 10 C. W. N. 765. 
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In Soorjeemoney Dossee (Sreemutty) v. Bendbundhoo Mullick (1857),' 
the Supreme Court of Bengal laid down the following propositions with 
regard to joint property governed by the Bengal school of law : — 

1. Each of the co-sharers has a right to call for a partition,'-^ but 
until such imrtition takes place . . . the whole remains common 
stock ; the co-sharers being equally interested in every part of it. 

2. On the death of an original co-sharer his heirs stand in his [)laco 

and succeed to his rights as they stood at his death ; his rights may 
also, in his lifetime, pass to strangers, either by alienation, or, as in the 
case of creditors, by operation of law ; ^ . but in all cases those who 

come in, in the place of the original co-sharer, by inheritance, assign- 
ment, or operation of law, can take only his rights as they stand, 
including, of course, the right to call for a partition. 

3. Whatever increment is made to the common stock, whilst the 
estate continues joint, falls into and becomes part of that stock.” 

According to the decisions of the High Court of Bengal, illegitimate 
an illegitimate son of a Sudra cannot inherit according 
to the Bengal school. This view has been arrived at 
by limiting the expression '' dasiputra ” in the Daya- 
bhaga ** ^ to the son of a female slave.® His father can 
give him a share of the property.® 

Under the Mitakshara law, those persons who by birth CoparcenerB 

„ . ' ^ \ according to 

acquire a vested interest ^ m the coparcenary property are the Mitak- 
coparceners. By that law a Hindu acquires by birth a 
vested interest in all coparcenary property ® held by his 
father, or grandfather, or great-grandfather, as members 
of a joint family, even during their lifetime.® 


' G M. I. A. 526, at p. 539. 

* “ Dayabhaga,” chap. iii. s. 1, 
para. 16. 

® Fostj p. 208 . 

* Chap. ix. paras. 29, 30. 

* Fam Sa7'(ui Gamin v. Tekohand 
(Mmm (1900), 28 Calc. 194; Kirpal 
Narain Tewari v. Suhurnioni (1891), 
19 Calc. 91 ; Narain Dhara v. Fakhnl 
Gain (1875), 1 Calc. 1 ; 23 W. R. C 
R. 334. 

* “ Dayabhaga,” chap. ix. para. 29. 

^ They have, individually, no pro- 
prietary right until partition, which 
is treated by the Mitakshara as one 
of the sources of such right. See 
Ckuckun Lall Singh v. Poran Chunder 
Singh (1868), 9 W. R. C. R. 483. 


* He does not by birth acquire an 
interest in a mere right of suit, or 
in an equitable right to procure an 
alteration in a grant. Ujagnr Singh 
(Chaudhri') v. Fitam Singh (^ChaudhrC) 
(1881), 8 I. A. 190; 4 All. 120. 
He acquires an interest in debutter 
property. Ram Chandra Panda v. 
R<itn Krishna Mahafxdra (1906), 33 
Calc. 507. 

® Suraj Bunsi Kocr v. Shea Pro- 
shad Singh (1879), 6 I. A. 88, at pp. 
99, 100; 5 Calc. 148, at p. 164; 4 
C. L. R. 226, at p. 232 ; Raj<i 
Tewary v. Luckmnn Persad (1867), 
B. L. R. Sup. Vol. 731 ; 8 W. R. C. 
R. 15; 2 Ind. Jur. N. S. 216; Sudar~ 
sanam Maiitri v. Naraaimhulu Maistri 
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All the coparceners are male descendants in the male 
line of the acquirer of the property.^ 

The interest that a son acquires is equal to that of his 
father. He does not acquire his title through his father, 
but separately and independently of his father,^ and he has 
no independent dominion over the property.® 

The distance in degree from the founder of the family 
does not affect the right of coparcenership,^ but the co- 
parceners are limited to the head of each stock, and his 
sons, grandsons, and great-grandsons.® 

Thus the body of coparceners cannot include any individual together 
with a male descendant of his otlier tlian his son, grandson, or great 
grandsoii, or, in other words, no man can be a coparcener if his great-* 
great-grand fatlier is also a coparcener. 

If either his father, grandfather, or great-grandfather survive his 
great-great-grandfather, then he steps into the coparcenary on tlio death 
of the great-great-grandfather. If they all predecease his great-great- 
grandfather lie does not take, bnt the interest survives to the collaterals, 
if any. If there is no coparcener, then the heir of the great-great- 
grandfather takes hy inlieritance. 

In Moro Vislivanath v. Ganesh (1873), Nanabhai Jlaridas, J., 

said, ** Tlie rule whicli I deduce from the authorities on the subject is, 
nob that a partition cannot be demanded by one more than four 


(1901), 25 Mad. 149, at p. 155; Ka- 
riippai Nachiav v. Sankaranaryann 
Chetty (1903), 27 Mad. 300, at p. 
313 ; Subbay ya v. Surayya (1887), 10 
Mad. 251, at p. 254; Sai'taj Kuari 
(7j*a?n) V. Deoraj Kmu'i (/iVin*)(l 888), 
15 1. A. 51, at p. 61 ; 10 All. 272, at 
pp. 284, 285 ; Ihini Narain Singh 
(^liajah^ V. Per'tuni Singh (1873), 11 
B. L. U. 397, at pp. 401, 402 ; 20 W. 
R. 189, at p. 190 ; Goor Surun Voss 
v. Rani Surun Bhukut (1866), 6 W. 
R. C. R. 54 ; Sudanund Mohapattur 
V. Soorjo Monee Dayce 11 W. 
R. C. R. 436. 

^ Bhattacharya’s “Hindu Law,” 
2nd ed., p. 323. 

® Sundar Lai v. Chhitar Mai (1906), 
29 All. 1. 

* Baldeo Das v. Sham Lai (1875), 
1 All. 77 ; Beer Kishore Suhye Singk 


(^Bahod) V. Ilur Bullub Narain Singh 
iBaboo) (1867), 7 W. K. C. R. 502. 

* Moro Vishvanath v. Ganesh 
Vithal (1873), 10 Bom. H. C. 444; 
Yenuinala Gavm'idevaimna Garu (^Sri 
Rajafi) V. Ycnumala Ramandora Garu 
CSri Rajah) (1870), 6 Mad. H. C. 93 ; 
Girumrdharce Sing (^Bahoo) v . Kulahul 
Sing (1825), 4 Ben. Sel. R. 9 (new 
edition, 12). 

* See Mot'O Vishvanath v. Ganesh 
Vithal (1873), 10 Bom. H. C. 444, at 
p. 449 ; Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 323. 

« 10 Bom. H. C. Rep. 444, at p. 
465. As to the application of this 
principle to an impartible estate, see 
Tenumala Oavuridevamma Garu (^Sri 
Rajah) v. Yenuniala Ramandora Garu 
{Sri Rajah) (1870), 6 Mad. H. C. 
93. 
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degrees removed from the acquirer or original owner of the property 
sought to 'be divided, but that it cannot be demanded by one more 
than four degrees removed from the last owner, however remote he 
may be from the original owner thereof.” 

This is the, only case in which a male member of a Mitakshara 
family, who is free from defects which oiwate as grounds for exclusion 
from partition,^ is not a coparcener. As lie is not a sajpinda of his 
great-great-grandfather, he does not on his death, in that case, become 
a coparcener. 

“ According to the Mitakshara law, all the male descendants of the 
common ancestor have an interest in the property, and any of them 
may demand partition,'^ unless excluded by some disability The 
descendants of the cominmi ancestor may live together for generations; 
and when partition is to take place, all that is necessary is to ascertain 
their mutual relationship. To effect a partition in a case governed by 
the Dayabhaga it is necessary to know the dates of birth and death 
of predeceased members. But in a Mitakshara family the surviving 
members remain in possession of the whole pi'opcrty, as if the 
predeceased members never existed.” ^ . 

An illegitimate son of a member of one of the three illegitimate 
regenerate classes acquires no rights as coparcener in 
coparcenary property.® 

According to the Mitakshara school, an illegitimate 
son by a Sudra can inherit ® and be a coparcener, if he 
be not the result of adulterous*^ or incestuous inter- 
course.® 

An illegitimate son does not acquire an interest by 

' Post, p. 235. (1883), 7 Mad. 407 ; N. Krishnamim 

« See post, pp. 322-329. v. N. Papa (1869), 4 Mad. H. C. 234 ; 

* See post, p. 235. Hrindaoana v. liadhamani (1888), 12 

^ Bhattacharya's “ Hindu Law,” Mad. 72, at p. 86. See Indenin 

2nd ed., p. 322. Valungypooly Taver v. Ramasawmy 

* Roshan Singh v. Balwant Singh Pandia Palaver (1869), 13 M. I. A. 

(1899), 27 I. A. 51, at p. 56; 22 All. 141, at p. 159; 3 B. L. K. P. C. 

191, at p. 197; Ran Murdun Syn 1, at p. 4 ; 12 W. R. P. C. 41, at 

{Chuoturya) v. Sahub Purhulad Syn p. 43; “ Manu,” chap. ix. para. 

(1857), 7 M. I. A. 18 ; 4 W. K. P. C. 179; “ Yajnavalkya,” chap. ii. para. 

132. As to hia right of maintenance, 135. 

see ante, p. 213. ^ Rahi v. Govinda Valad Tcja 

« Rahi V. Govinda Valad Teja (1875), 1 Bom. 97 ; VenmtwheUa 

(1875), 1 Bom. 97 ; Sadu v. Baiza Chetty v. Parvatham (1875), 8 Mad. 

(1878), 4 Bom. 37 ; Sarasuti v. H. C. 134, 

Jfannw (1879), 2 AH. 134; Ilargobind * Datti Parisi Nayndu v. Datti 
Kmri v. Dharam Singh (1884), 6 Bangaru Nayndu (1869), 4 Mad. H. 

All. 329 ; Krishnayyan v. Muttusami C. 204. 
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birth, and therefore cannot claim partition against his 
father, or dispute his father’s dealings with the coparcenary 
property,^ but his father can permit him to have a share 
of tlie coparcenary property.^ 

On the death of his father he becomes a coparcener 
with the legitimate sons, and on their deaths takes by 
survivorship.® 

He can brin^ a suit against them for partition,'* and his sons are 
entitled to share with the sons of legitimate sons.^’ 

In case of a partition between the illegitimate sons and legitimate 
sons, the former is entitled only to half a share of one of the latter.® 

As he does not represent his father he has no right as against the 
undivided brothers of his father or agahist the sons of such brother.^ 
lie is thus only by right a coparcener when there are legitimate 
sons, and the father has <licd separated from his brothers.^ 

An illegitimate son who cannot inherit, or he a coparcener, is entitled 
to maintenance out of the property in which his hither was a coparcener,® 
This right can l)e enforced against impartible property.*® 

Under the Mitakshara law, a woman cannot become a 
coparcener with male coparceners.^^ 


^ Ram Saran (Jarain v. Tekchand 
Gamin (1900), 28 Calc. 194. 

2 Ham Saran Oarain v. Tekchand 
Garain (1900), 28 Calc. 194, at p. 
203 ; Karuppannan Chetti v. Bnlokam 
Chetti (1899), 23 Mad. 16 ; “ Mitak- 
shara,” chap. i. s. 12; “ Vyavahara 
Mayukha,” chap. iv. s. 4, para. 32 .* 
Colebrooke's ** Digest,” vol. iii. p. 
143. 

* Jogendra Bhupati Ifurri Chundan , 
Mnhapatra (Raja) v. Nitganund Man^ 
Singh (1890), 17 I. A. 128 ; 18 Calc. 
151. S. C. in Court below (1885), 
11 Calc. 702 ; Sidu v. Baiza (1878), 

4 Bom. 37, at pp. 44, 45. 

* Thangam Pillai v. Suppa Pillai 
(1888), 12 Mad. 401. 

* Fakirappa\ v. Fakirappa, 4 Bom. 
L. R. 809. 

* Parvathi v. Thiriunalai (1887), 
10 Mad. 334, at p. 344 ; “ Daya- 
bhaga,” chap. ix. para. 30 ; “ Oaya- 
Krama-Sangraha,” chap. vi. para. 3 ; 


“ Mayukha,” chap. iv. s. 4, para. 32 ; 
Colebrooke's “ Digest,” vol. iii. p. 143. 

Krishna}! y an v. (1883), 

7 Mad. 407 ; Ranoji v. Kandoji 
(1885), 8 Mad, 557; Parvathi v. 
Thirumalai (1887), 10 Mad. 334, at 
p. 346 ; Gopalasaini Chetti v. Anoui- 
chelam Chetti (1903), 27 Mad. 32. 

* See Ramalinga Muppan v. Pava- 
dai Goundan (1901), 25 Mad. 519, at 
pp. 521, 522. 

® “Dayabhaga,” chap. ix. para. 
28; “Mitakshara,” chap. i. s. 12, 
para. 3. See ante, p. 213. 

Run Murdun Syn (Chuoturya) v. 
Sahvb Purhulad Syn (1857), 7 M. I. 
A. 18; 4 W. R. P. C. 132; Muttu- 
sawmy Jagavera Yettappa Naicker v. 
Vcncataswara Yettaya (1868), 12 M. 
I. A. 203; 2 B. L. R. (P. C.) 15; 11 
W. R. P. C. 6, ante, p. 213. 

** Punna Bibee v. Radhakissen 
Das (1903), 31 Calc. 476. 

** See post, p. 324. 
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Under all the schools of law, those wKo by Hindu law Exclusion 
are incapacitated by physical infirmity from inheriting, ccn'crsTip!’^ 
are also incapacitated from taking as coparceners, or from 
taking a share on a partition, but if they would other- 
wise be coparceners they are entitled to maintenance ^ for 
themselves and for the persons whom they are legiilly 
or morally bound to support,^ and on a partition of the 
coparcenary property provision should bo made for sucli 
maintenance. 

The following are the grounds of exclusion: impo- 
tence,^ idiocy,^ congenital blindness,® deafness or dumb- 
ness,® absence of a limb or sense, ^ lameness, i.e, complete 


* Ram Sahije Bhukhit v. Laljce 
Sahye (Xa//a) (1881), 8 Calc. 149 ; 9 
C. L. R. 457 ; Ro/tn Sixmdcr Roy v. 
Ram Sahye Bhugut (1882), 8 Calc. 
919 ; “ Mitakshara,” chap. ii. s. 10 ; 
“ Vyavahara Mayukha,** chap. iv. s. 
11;“ Dayabhaga,** chap. v. ; “ Daya- 
Krama-Sangraha,” chap. iii. ; post, p. 
272. 

* Ante, pp. 211-216. 

* “ Dayabhaga,” chap. v. paras. 7, 

8 ; “ Viramitrodaya,*^ chap. viii. 

The “ Mitakshara ” (chap. ii. s. 10, 
para. 2) describes an impotent person 
as one of the third sex, but “ Bala- 
bhatta ” (a commentary on the 
“ Mitakshara ” by Lakshmi Devi) 
includes a male eunuch, so, according 
to her, impotence need not be con- 
genital. The “ Viramitrodaya ” takes 
a different view, but the “ Mitak- 
shara’’ (chap. ii. s. 10, para. 3) 
includes persons who have become 
impotent. “Manu,” chap. ix. para. 
201, excludes eunuchs, so apparently 
non-congenital impotence will be a 
ground of exclusion. Impotence, 
except in the cases of hermaphrodites 
and eunuchs, would be dilHcult, if 
not impossible, to prove, see Bhatta- 
oharya’s “ Law of Joint Family,” pp. 
405, 406. 

* /.e. of unsound and imbecile 
mind. See Tirumamagal Ammal r. 


Ramasmini Ayyanya)' (1863), 1 Mad. 
II. C. 214. The “ Mitakshara ” 
(chap. ii. s. 10, para. 2) defines an 
idiot as “a person deprived of tlie 
internal faculty ; meaning one in- 
capable of discriminating right from 
wrong.” 

* Murarji QokMas v. Parvatibai 
(1876), 1 Bom. 177. Blindness, even 
if incurable, is not, if it is not con- 
genital, a ground of exclusion. ITnia^ 
hai V. Bhai'u Ptuhminji (1877), 1 
Bom. 557 ; Mohesh Chunder Roy v, 
Chunder Mohun Roy (1874'), 14 B. L. 
U. 273 ; 23 W. K. C. U. 78 ; Kalidas 
Dae V. Krishan Chandra Das (1869), 
2 B. L. R. F. B. 103 ; 11 W. R. 0. C 
11. See Bhattacharya’s “ Law of the 
Joint Family,” p. 419. 

• Mxiddnn Gop^d Lai (^Lahi) v. 
Khikhinda Koer (^Musaumat) (1890), 
18 I. A. 9; 18 Calc. 341; Valla- 
hhram Shivnarayan v. Hariqanga 
{Bai) (1867), 4 Bom. H. C. A. C. 
135. 

^ “Mitakshara,” chap. ii. s. 10; 
“ Dayabhaga,” chap. v. s. 7. “ Liter- 

ally, an organ ; explained by some a 
sense, as that of smelling, or of sight, 
etc., but by others a limb, as the 
hand, foot, and so forth,” Colebrooke’s 
annotation to “ Dayabhaga,” chap. v. 
s. 7. 
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incapacity to walk/ lunacy, although not congenital ^ or 
incurable.-'^ 

If the interest be vested by birth, it cannot be devested 
by subsequent lunacy.^ 


The rule of Hindu law which disqualifies “idiots” and “madmen” 
from ijdicritance, should be enforced only upon the most clear and 
satisfactory proof that its requirements are satisfied. The rule does not 
contemplate the disqualification of persons who are merely of weak 
intellect in the sense that they are not up to the average standard of 
human intelligence, or endowed with the business capacity to manage 
their affairs properly.^* 

The ancient text-books also exclude persons suffering 
from an incurable disease.^* Under modern authorities, 
persons suffering from an aggravated and incurable form 
of leprosy are excluded.'^ 

Although there are no cases on the subject, there seems no reason 
why the text of the law should not be followed, and wh}^ if it bo 
clearly ]u*ovcd that a person is suffering from a serious and incurable 


^ “ Dayabhftga/* chap, v. para. 10; 
Colebrooke*8 “ Digest,” vol. Hi. p. 
421. “There is no text which de- 
clares that lameness should be con- 
genital,” Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 350, but in Vtm- 
kittii Siibbii ItiUj V. Fiu'ushottain 
(1902), 20 Mad. 133, it was held 
that lameness which was not con- 
genital did not exclude. See Futtick 
C/iumier Chatterjee v. Jiujijut Mohinee 
Dahee (1874), 22 W. R. C. R. 348; 
Sircar’s “ Vyavastha Darpana,” 2nd 
ed., p. 1005. 

* Ram Sahyc Rhukknt v. Laljec 
Sabt/fi (Lalia) (1881), 8 Calc. 149; 9 
C. L. R. 462 ; J)imrkanath Rysak v. 
Mafiendranath Byaak (1872), 9 B. L. 
R. 198 ; 18 W. R. C. R. 305 ; Woonm 
Pershad Roy v. QHah C bunder Pro- 
chundo (1884), 10 Calc. 639; Deo 
Kiahen v. Budh Prakash (1883), 5 
All. 509. See Bodknarain Singh 
(^Bitbod) V. Oiiu'ao Singh (^Rdbod) 
(1870), 13 M. I. A. 519; 6 B. L. R. 
509; 15 W. R. P, C. 1 ; Ooureenath 


V. Collecti^ of Monghyr (1867), 7 W. 
R. C. R. 5. 

* Dwarkanath Byaak v. Mahendra- 
nath Bysak{lH12\ 9 B. L. R. 198; 
18 W. R. C. R. 305 ; Deo Fishen v. 
Budh Prakash (1883), 5 All. 509. 

Tirbeni Sahai v. Muhdmmcui Unar 
(1905), 28 All. 247. 

® Surti V. Narain Das (f890), 12 
All. 530. 

“ “ Mitakshara,” chap, ii, s. 10, in 
para. 2, “ marasmus ” (atrophy) is 
given as an example ; Colebrooke’s 
“ Digest,” vol. iii. p. 321. 

^ Ananta v. Ramdbai (1877), 1 
Bom. 654 ; Janardhan Pandurang v. 
Gopai (1868), 6 Bom. H. C. A. C. J. 
145 ; Muttuvilaya v. Parasakti^ 1 
Mad. S. D. A. 239 ; Bhoebunesauree 
Debia v. Oouree Doaa Turkopunohaun 
(1869), 11 W. R. C. R. 635. See 
Bhagaban Ranianuj Daa {Mohunt) v. 
Roghxmwndvun Ramanuj Daa (^Mohunf) 
(1895), 22 I. A. 94 ; 22 Calc. 843 ; 
K. K. Bhattacharya’s “Law of Joint 
Family,” pp. 408, 409. 
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disease such as cancer or phthisis he should not he excluded. Jn the 
case of the latter disease, as modern research has produced cures in 
cases which before were treated as incurable, it would bo difiicult to 
prove a case of exclusion. As to the former disease much might depend 
on the situation and stage of the disease.^ 

In ancient times there were many other grounds for exclusion from 
inheritance and partition, but as they were removable by expiation, it 
is said that the Courts would not apparently now give effect to them.*^ 
There is, however, authority that expiation is necessary.^ For instance, 
“an enemy to his father ” was excluded, ^ but tliis portion of the law is 
now obsolete.^' 

Change of religion and loss of caste do not exclude from inheri- 
tance.® 

Although “ Manu ” ^ treats fraud by one of the coparceners as 
operating as a forfeiture of his share, it seems clear that it has no such 
effect, but that the defrauding coparcener is merely comj)elled to bring 
into partition the property of which he sought to defrainl his co- 
parceners.® 

All excluded person who is cured of his malady after 
partition is apparently entitled to a sliare.^*^ 


' K. K. Bhattacharya (“ Law of 
Joint Family,” pp. 407, 408) points 
out the difficulty in holding that a 
disease is incurable. See Issut' C/iun- 
dor Sein v. liaiiee Dossee (^iS6b\ 2 W. 
R. C. R. 125. 

* See Mayne’s “ Hindu Law,” 7th 
ed., p. 803. 

® Sircar’s “ Vyavastha Darpana,” 
2nd ed., pp. 1007,1008. See, how- 
ever, Bhoohimcssiirce Debut v. Gouree 
Doss Turkopwichanun (1809), 11 W. 
R. C. R. 535 ; Bhokaiath Race v. 
Sabitra (^Musswmitumt') (1836), 6 Ben. 
Sel. R. 62 (new edition, 71) ; Sheonauth 
Rai V. Dayamyee Chowdraiii (1814), 2 
Ben. Sel. R. 108 (new edition, 137), 

■* “ Mitakshara,” chap. ii. s. 10, 
para. 3. See Jye Koonwur 
V. Bhiharee Singhj Ben. S. D. A. 
1848, p. 320 ; Bholanath Race v. 
Sabitra (^MussurnTnaut) (1836), 6 Ben. 
Sel. R. 62 (new edition, 71). 

* KcUka Pershad r, Budree Sah 
(1871), 3 N. W. P. H. C. 267. 

® Act XXI. of 1850. For a case 
as to the law before the passing of 
that Act, see Oobind Krishna Narain 


V. Abdul Qayyy/n (1903), 25 All. 
546 ; Gobind Krishna Narain v. 
Khunni Lai (1907), 29 All. 487. 

^ Chap. ix. para. 213. 

^ Kalha Pershad v. Budree Sah 
(1871), 3 N. W. P. H. C. 267. See 
Colebrooke’s “ Digest,” vol. ii. p. 564, 
vol. iii. p. 398; “ Yajnavalkya,” ii. 
para. 126 ; Mitakshara,” chap. i. 
s. 9 ; ‘‘ Smriti C'handrika,” chap. xiv. 
paras. 4-6 ; “ Vyavahara Mayukha,” 
chap. iv. s. 6, para. 3 ; Strange’s 
“ Hindu Law,” vol. i. p. 232 ; 
Strange’s “ Manual,” s. 273 ; West and 
Biihler’s “ Hindu Law,” 2nd ed., pp. 
307, 308 ; “ Viramitrodaya ” (Sircar’s 
translation), p. 245 ; “ Dayabhaga,” 
chap. xiii. para. 2 ; Daya-Krama- 
Sangraha,” chap. viii. 

® “ Mitakshara,” chap. ii. s. 10, 
para. 7 ; “Mayukha,” chap. iv. s. 11, 
para. 2 ; “ Viramitrodaya,” chap, 

viii. ver. 4 ; Bhattacharya’s “ Law 
of the Joint Family,” pp. 396, 397, 
411-414. See, however, Mayne’s 
“Hindu Law,” 7th ed., p. 655; and' 
Deo Kishen v. Bvdh Prakash (1883), 
5 All. 509. 
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Tins is an exception to the ordinary rule of Hindu law that an estate 
once vested cannot be devested. 

A disqualification arising subsequent to separation does not exclude.^ 

It is apparently competent to the other coparceners to waive the 
objection of disqualification.^ 

There is nothing to prevent a disqualified person from acquiring 
property by gift,^ or otherwise than by inheritance or partition.* 

The burden of proof is upon the person seeking to prove 
the disability.® 

The effect of exclusion from participation in the rights 
of the other members of the family is the same as if the 
person excluded were dead.® 

In Madras and Bombay a coparcener may renounce his 
interest in the coparcenary property either in favour of 
the body of coparceners, or in favour of one or more 
individual coparcener, but in Bengal and the United 
Provinces he cannot renounce such interest except in 
favour of the whole body of coparceners.® He can only 
renounce such interest with the acquiescence of the other 
members on his being given some trifle out of the family 
property.® 


^ “ Mitakshaia/* chap. ii. s. iO, 
para. 6. See Sh(imachi(rn Atulhiccdrec 
nijntiiccy. Hoop Dots Ii n rupee {ISQQ), 
G W.' K. C. K. 68. 

See Miuidun Goput Lul 
V. Khikhmda Koer (Mnssumit) 
(1890), 18 I. A. 9 ; 18 Calc. 341. 

^ Sec Gtmijd Suhai v. Hira Sinph 
(1880), 2 All. 809. 

< Court of Wards v. Kuputninn 
Sin;/ (1873), 10 B. L. K. 364; 19 W. 
K. C. R. 164. 

^ llelan Dasi v. Dun/a DaSy 1 C. 
1... J. 323 ; Futtick Chunder Chutterjee 

V. Jnpt/ut Mohinee Dabee (1874), 22 

W. K. C. R. 348 ; Chnnder Monee 
J)ehia v. Kristo Chtmder Mojoomdar 
(1872), 18 W. R. C. R. 375; Issiir 
Chundcr Sein v. Hanec Dossee (1865), 
2 W. R. C. R. 125. Cf. Bhagabm 
liamannj Diis {Mohunt) v. Hoghunun- 
dun liamanuj Das (^Mohunt) (1895), 
22 I. A. 94 ; 22 Calc. 843. 


* See Bhattacharya’s “ Law of the 
Joint Family,” pp. 420-423 ; Bapvji 
Lalishvutn v. Pandurang (1882), 6 
Bom. 616 ; “ Mitakshara,” chap. ii. 
s. 10, para. 9 ; “ Viramitrodaya,” 
chap. viii. s. 6; “Vivada Chinta- 
inani ” (Tagore’s translation), p. 244 ; 
“ Dayabhaga,” chap. v. para. 19 ; 
“ Smriti Chandrika,” chap. v. para. 
32 ; “ Vyavahara Mayukha,” chap, 
iv. s. 11, para. 11. 

^ Peddaya v. Rmnalingam (1888), 
11 Mad. 406. 

® See Cfmndar Kishore v. Dampat 
Kishore (1894), 16 All. 369. See 
posty p, 300. 

® Sudarsanani Maistri v. Narcaim- 
hulu Maistri (1901), 25 Mad. 149, at 
p. 156 ; Mitakshara,” chap. i. s. 2, 
paras. 11, 12; “Mann,” chap. ix. 
para. 207. 
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Eights of Coparcenebs. 

I. Subject to any power the manager may have to make R'Khts of 

•' p . n 1 11 coparceners. 

arrangements for the enjoyment of the property/ each 
coparcener is entitled to joint possession of the copar- 
cenary property with the other coparceners, and to the 
full enjoyment thereof. 

Although he cannot sue for a share, he is entitled ^ to 
enforce his right to joint possession by a suit.® 

He can bring a suit within twelve years from the time when his 
exclusion from the joint family property becomes known to hini.'^ 

In a case governed by the Bengal school of law, the Judicial 
Committee said,^ “ If there he two or more tenants in common, and one 
(A) be in actual occui)ation of part of the estate, and is engaged in 
cultivating that part in a proper course of cultivation as if it were his 
separate property, and another tenant in common (B) attempts to come 
upon the said part for the purpose of carrying on operations there 
inconsistent with the course of cultivation in which A is engaged, and 
the profitable use by him of the said part, and A resists and prevents 
such entry, not in denial of B’s title, but simply with the object of 
protecting himself in the profitable enjoyment of the land, such conduct 
on the i)art of A would not entitle B to a decree for joint possession. 

... In India a large pro[)ortion of the land, including many very 
large estates, is held in undivided shares, and if one shareholder can 
restrain another from cultivating a portion of the estate in a pro{>er 
and husbandliko manner, the whole estate may, by moans of cross 
injunctions, have to remain altogether without cultivation uiHil all the 
shareholders can agree upon a mode of cultivation to be adopted, or 
until a partition by metes and bounds can be efiected — a work which in 
ordinary course, in large estates would probably occupy a period 
including many seasons. In such a case, in a climate like that of 
India, land which has Ixjen brought into cultivation would probably 
become waste or jungle, and greatly deteriorated in value. In Bengal 
the courts of justice, in cases where no specific rule exists,® are to act 


» Fast, p. 278. 

* See Hulodhur Sein v. Goot'oodoss 
Roy (1873), 20 W. R. C. K. 126, and 
cases, poat^ p. 268, note 4 ; Surendra 
Narain Sinha v. Hari Mohan Miaacr 
(1906), 33 Calc. 1201 ; Stalkartt v. 
Oopal Fandiiy (1873), 12 B. L. R. 
197; 20 W. R. C. R. 58; Nund^m 
Lall y. Lloyd (1S74\22 W. R.C. R. 74. 

* Laluchand v. Oirjappa (1895), 
20 Bom. 469. 


^ Act XV. of ,1877, Sched. II., 
art. 127. See Sellam v. Chinnanmal 
(1901), 24 Mad. 441, and cases 
cited in U. N. Mitra’s “ Law of Limi- 
tation,” in the notes to the above 
article. 

* Watson and Company v. Ram 
ChandButt (1890), 17 I. A. 110, at 
pp. 120, 121; 18 Calc. 10, at p. 21, 
22 . 

® See antOy p. 3. 
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according to justice, equity, and good conscience, and if in a case of 
sliarclioldeiH holding lands in common, it should be found that one 
sharchohfer is in the act of cultivating a portion of the lands which is 
not being actually used by another, it would scarcely be consistent with 
the rule above indicated to restrain him from proceeding with his work, 
or to allow any other shareholder to appropriate to himself the fruits 
of the other’s labour or capital.” 

The Court can prevent a coparcener from altering the 
nature of tlie property without the consent of his co- 
parceners, as by building on it, or otherwise interfering 
with the joint enjoyment.^ Whether it will do so depends 
upon the nature of the case. It will not do so in the 
absence of a real injury.^ 

By arrangomont between the parties, or at the discretion of the 
manager, 3 portions may be occupied as a matter of convenience by 
individual coparceners. Where the coparceners permit one of their 
number to occupy a particular portion of the property and to improve 
it, they cannot oust him.'* 

In tlie absence of an express agreement no claim for rent can be 
ma<lo against a coparcener occui>ying coparcenary property.^ 

A coparcener cannot, without the consent of the other coparceners, 
appropriate a share of the proceeds of family property for the purpose 
of an investment for himself.** 

An individual member of a Mitakshara family cannot 


* Soshi Bhusan Ohose v. Gonesh 
Chunder Chose (1902), 20 Calc. 500; 
Junkee Simjh v. Ihikhooree Singh^ 

Hen. S. D. A. 1856, p, 761; Jndur- 
dvimavain Singh (liahoo) v. Toohee- 
luintin Singh, Ben. S. D. A. 1857, p. 
765 ; Guru Das Dhar v. Bijaija Go' 
bimla Baval (1868), 1 B. L. R. A. C. 
108 ; 10 W. K. C. R. 171 ; Sheopersad 
Singh v. Lcela Singh (1873), 12 B. 
h. K. 188; 20 w! R. C. R. 160; 
Najju Khan v. Tjutiaz-ud-din (1895), 
18 All. 115; Jiajendro Loll Gossa/ni 
V. Shania Chum Labor i (1879), 5 
Calc. 188; 4 C. L. R. 417 ; Shidi v. 
Anup Singh (1889), 12 All. 436. 
Contra Dwarkanath Bhooyea v. Goo- 
peenath Bhooyea (1871), 12 B. L. R. 
189, note ; 16 W. R. C. R. 10; Crow, 
dee v. Bhekdhari Sing (1871), 8 B. L. 
11. App. 45; 16 W. R. C. R. 41; 


Chunder Kant Chowdhry v. Nund Lall 
Choudhry (1871), 16 W. R. JO. R. 
277. See Paras Bam v, Sherjit 
(1887), 9 All. 661. 

* Biswambhar Lai (Lala) v. Baja- 
ram (1869), 3 B. L. R. App. 67 ; 16 
W. R. C. R. 140, note. 

» Post, p. 278. 

* See Collector of 24 Pergunnahs 

V. Dchnath Boy Chowdhry (1874), 21 

W. R. C. R. 222; Jotee Boy v. Bhee- 
chuck Meah (1873), 20 W. R. C. R. 
288. 

* Gobind Chunder Ghose v. Bam 
Coomar Dey (1876), 24 W. R. C. R. 
393. See Alladinee Dossee (^Sree- 
mutty) v. Sreenath Chunder Bose 
(1873), 20 W. R. C. R. 258. 

® See Bona Kooree {MussaxnuP) v. 
Bocke Singh {Baboo) (1867), 8 W. R. 
C. R. 182. 
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sue for a share of the coparcenary property,’ but he can 
sue for possession jointly with his coparceners.^ 

There is also authority that he may sue a trespasser alone.^ At any 
rate, ho may do so if he joins his coparceners as parties. 

According to all the schools a coparcener is not entitled to sue for a 
declaration as to the amount of his share, or to sue his coparceners for 
a portion of the property held by them.^ llis reined}^ is by partition.® 

A suit by a person excluded from joint family property to enforce a Limitation, 
right to share therein must be brought within twelve years from the 
time when the exclusion becomes known to the plaint ilY.^ 

Where it is admitted or proved that the plaintitY was a member of 
a joint family, the burden of proving his exclusion, and his knowledge 
of such exclusion, for the period which would bar his right, lies upon 
the person asserting such exclusion.® 

It is competent to a person resisting a claim to proi)erty, which is Adverse 
alleged to be joint, to prove that ho has acquired a right by adverse possession, 
possession for twelve years.® But as the possession of one member of 
a joint family is the possession of all,*® ho cannot so acquire such rights 
unless he proves that the right has been claimed or asserted by other 
members of the family, and denied by him at least twelve years 
before suit.*^ 

Similarly, a person entitled to property as his separate acquisition 
may lose his right in consequence of the fiimily having hold possession 
adverse to his exclusive right for a period of twelve years.*^ 


* Rajaratn Tewari v. Lachman 
Prasad (1869), 4 B. L. R. A. C. 118 ; 
12 W. R. C. R. 478 ; Phoolbas Kooer 

V. Juijgessur Sahoy (Za^/a) (1872), 18 

W. R. C. K. 48 ; Chyet Narain Singh 

V. Bunwarec Singh (1875), 23 W. R. 
C. R. 396 ; Jugoo Lall Oopadhya v. 
Manoohur Lcdl Oopadhya (1872), 19 

W. R. C. R. 43. 

* Naranbhai Vaghjihai v. Ranchod 

Prernchand (1901), 26 Bom. 141 ; 
Ranicha7idra Kashipatkar v. Darnodar 
Trirnbak (1895), 20 Bom. 467. 

As to parties to suits, see postj p. 268. 

* See Radha Proshad Wasti v. 
A;sM/(1881),7Calc.414; 9C. L.R.76. 

* Root Gorain v. Teza Qorain 
(1870), 4 B. L. R. App. 90. 

* Trinybak Dixit v. Narayan Dixit 
(1874), 11 Bom. H. C. 69; Button 
Monee Dutt v. Brojoniohun Dutt 
(1874), 22 W. R. C. R. 333 ; Gohind 
Chunder Ghose v. Bamcoomar Dey 
(1875), 24 W. R. C. R. 393. 

H.L. 


® See post, Chap. IX. 

^ Act XV. of 1877, Sched. II., art. 
127. 

* Jimnhhat v. Anihhat (1896), 22 
Bom. 259 ; Krishnahai v. Khangowda 
(1893), 18 Bom. 197, at p. 202; 
Dinkar Sadashio v. Bhikaji Sadaahiv 
(1887), 11 Bom. 365. Ilari v. Mar^iti 
(1882), 6 Bom. 741. 

“ Bainee Singh v. Bhurth Singh 
(1866), 1 Agra, 162 ; Bunjeet Singh 
V. Madiid Aii (1868), 3 Agra, 222. See 
Bhana Govind Guravi v. Vithoji Ladoji 
Guravi (1866), 3 Bom. H. C. A. C. 170. 

Asud Ali Khan (^Sheikh) v. Ahbar 
All Khan (1877), 1 C. L. R. 364; 
Yusaf AH Khan v. Chuhbee Singh 
(1873), 5 N. W. P. 122. 

** Shurfunnissa Bibee Chowdhrain v. 
Kylash Chunder Gungopadhya (1875), 
25 W. R. C. R. 53 ; Bakhaldas Bundo- 
padhya v. Indru Monce Debi (1877), 
1 C. L. R. 155. 

Post, p. 251, 


R 
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II. A coparcener is entitled to receive from the copar- 
cenary property maintenance for himself, his wife, and his 
children,^ and for such persons as he is legally or morally 
bound to support,^ and provision for all usual and proper 
religious observances which should be performed by him- 
self and such persons,^ also provision for the education of 
his sons, and for the marriage expenses of his daughters,^ 
or of other female dependents of his family. 

As to the maintenance of such persons after the death of the 
coparcener, see postj p. 272. 

All ancestral property is, while it remains undisposed of and 
unpartitioned, charged with the maintenance of all persons who are 
entitled to maintenance therefrom ^ in the same sense that the mainte- 
nance of a widow is charged upon the estate of her husband.^ 

III. A coparcener is entitled to receive such informa- 
tion as he may require as to the management of the 
property,*^ and to be consulted in matters of great 
importance thereto, such as the sale or mortgage of the 
property, or of any portion thereof. 


* Ayyavn Muppanar v. Niladatchi 
Animal (1862), 1 Mad. [H. C. 45 ; 
“ Manu,” chap. ix. para. 108; “Na- 
rada Sniriti/’ chap. ix. paras. 26-28 ; 
Bhattacharya’s “Law of the Joint 
Family,” pp. 280, 281. It has been 
held (12 Bom. H. C. 96, note) that a 
coparcener who can sue for partition 
cannot sue for maintenance, but it is 
submitted that there is no rea.son 
why he should be forced to such a 
proceeding. As to daughters, see 
Mnnkoonwur v. lihugoo (1822), 2 Borr. 
139, at p. 144; tmte, p. 212. As 
to sisters, see “ Yajnayalkya,” bk. ii. 
chap. V. para. 124 a. 

* Ante, pp. 211-217. “ Narada 

Srariti,” chap. xiii. paras. 26-28, 
33 ; K. K. Bhattacharya’s “ Law of 
the Joint Family,” p. 293 ; R. L. 
Mitra’s “ Law of Joint Property,” 
p. 69. 

* “ The indispensable duties al- 
luded to in the * Mitakshara ’ are un- 
doubtedly the annual sradhs, the cere- 
mony of investiture with sacred 


thread among the three superior 
castes, the marriage of the minor 
girls of the family, where such mar- 
riage must be celebrated before the 
girls arrive at the age of puberty (see 
ante, pp. 27, 28), and other religious 
ceremonies enjoined by the sacred 
writings, necessary to be performed 
at stated times and the non-perform- 
ance of which would be a cause of 
sin, or forfeiture of caste, or would 
lower the position of the family,” 
K. K. Bhattacharya’s “ Law of the 
Joint Family,” p. 277, 

* Ante^ p. 48. See Vaikuntam Am- 
mangat' v. Kallapiran Ayyangar 
(1900), 23 Mad. 512. 

* Shib Dayee v. Doorga Per shad 
(1872). 4 N. W. P. H. C. 63. As to 
impcartible property, see Mallikarjuna 
Prasada Nayudu (Paja Tarlagadda) 
V. Durga Prosada Nayudu (JRaja 
Yarlagadda) (1900), 27 I. A. 151 ; 24 
Mad. 147 ; 5 O. W. N. 74. 

* AntCy pp. 88-92. 

' See post, p. 274. 
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IV. A coparcener is entitled to sue to impeach and to 
restrain the acts of the manager or of other coparceners 
which are in excess of their powers.^ 

V. A coparcener is entitled to obtain a partition of the 
property v hen he desires to be separated from the co- 
parcenary.^ 

This right exists as lung as there is a joint teriaucy.^ 

The rights of the coparceners in . . . an undivided Where father 

^ . 18 manager. 

Hindu family governed by the law of the Mitakshara, 
which consists of a father and his sons, do not differ from 
those of the coparceners in a like family, which consists 
of undivided brethren, except so far as they are affected 
by the peculiar obligation of paying their father's debts, 
which the Hindu law imposes upon sons,^ and the fact 
that the father is in all cases naturally, and, in the case 
of infant sons, necessarily, the manager of the joint family 
estate." ® 

On the death of a coparcener, his interest in the copar- Effect of death 
cenary property does not pass by inheritance. It lapses, ^ 
or, as it is generally put, his rights pass by survivorship 
to the other coparceners,® subject to the rule that where 


* Po5^,p. 302. SeeSuraj BunsiKoer 
V. Sheo Proshad iS'm<74 (1879), 6 I. A. 
88, at p. 101 ; 5 Calc. 148, at p. 165 ; 
4 C. L. R. 226, at p. 233 ; Anant 
Ramrav v. Gopal Balvant (1894), 19 
Bom. 269 ; Qanpat v. Annaji (1898), 
23 Bom. 144 ; Jiamchandra Kashi 
Patkar v. Damodhar Trimhafi Patkar 
(1896), 20 Bom. 467 ; Qopee Kishen 
Oossain v. Hem Chunder Oossain 
(1870), 13 W. R. C. R. 322, at p. 323. 

* He is not entitled to sue only for 
a declaration of his right to a share, 
or to claim otherwise than in a 
partition suit property held by the 
family as joint, antSf p. 241. 

* Bisheshar Das' v. Ram Prasad 
(1906), 28 All. 027. 

* Post, p. 305. 

* Suraj Bunsi Koer v. Sheo Proshad 
Singh (1879), 6 I. A. 88, at pp. 100, 


101 ; 5 Calc. 148, at p. 165 ; 4 C. L. 

R. 226, at p. 233. See Suhbayya v. 

Surayya (1887), 10 Mad. 251, at p. 
254. /W, p. 270. 

* Rajnarain Singh v. Heeralal 
(1878), 5 Calc. 142. Bhimul Doss 
V. Choonce Ldl (1877), 2 Calc. 379 ; 
Debi Par shad v. Thakur Dial (1875), 
1 All. 105. To the exclusion of the 
widow, Parbati Kumari Debi (/SVi- 
inati Rani) v. Jagadis Chunder Dhabtd 
(1902), 29 I. A. 82, at p. 96; 29 
Calc. 433, at p. 452 ; 6 C. W. N. 490, 
at p. 494 ; or other heir, see Bhimul 
Doss r. Choonee Lail (1877), 2 Calc. 
377 ; Debi Par shod v. Thakur Dial 
(1875), 1 All. 105 ; Sadabart Prasad 
Sahu 7. Foolbash Koer (1869), 3 B. 
L. R. F. B. 31 ; 12 W. R. F. B. I. 

S. C. Suddbart Pershad Sahoo v. Lotf 
AH JTAan (1870), 14 W, R. C. R. 339 ; 
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he leaves male issue they represent his rights to a parti- 
tion.^ His death has also the effect of introducing into 
the coparcenary one who is excluded by the rule which 
limits the coparcenary to four generations.^ 

This process continues until partition.® 

The right to partition determines the right to take by 
survivorship.^ 

Where there is no coparcener, property, which would 
otherwise be coparcenary, would pass by inheritance to 
the heirs of the deceased.^ There is no succession while 
the joint family remains.® 

Where there is a joint family business the death of a member of the 
family docs not se dissolve the business.^ 

Under the Mitakshara school, the shares of coparceners 
are not defined until there be partition, or the members 
of the family agree among themselves with regard to 
particular property that it shall henceforth bo the subject 
of ownership in defined shares.® 

The removal of coparceners by death, and the accession 
of new coparceners by birth, is continually affecting the 
interest of the coparceners to the extent that it increases 
or diminishes the share, which, if there were a partition, 


Bence Pershad v. Mohaboodhy (^Mus- 
sajnut) (1867), 7 W. U. C. R. 292 ; 
Mooniah (^Mussaniut) v. Teeknoo ( J/ws- 
samut) (1867), 7 W. K. 0. R. 440; 
liatan Dahce v. Modhovsoodun Moha- 
pator (1878), 2 0. L, R. 328. The 
widow may acquire a right to the 
property by adverse possession, see 
ShdJH Koer v. Dah Koer (1902), 29 
I. A. 132 ; 29 Calc. 664 ; 6 C. W. N. 
657. The enlarged share is subject 
to the same incidents as the original 
share. Gurujoomull v, Bunseedhttr 
(1869), 1 N. W. P. H. C. 170. The 
Curators Act (XIX. of 1841) has no 
application : Sato Koer v. Gopal Sahu 
(1907), 34 Calc. 929; 12 C. W. N. 
65. 

* Postj p. 336. See Manjanatha v, 
Narayana (1882), 5 Mad. 362. 

^ AntCf p. 232. 


* llajnarain Singh v. Heeralall 
(1878), 5 Calc. 142. 

* Vaikayarmm Garu (Baja Cheli- 
kani) V. Vnikataramannyyannna (Baja 
Chelikani) (1902), 29 1. A. 156, at 
p. 165; 25 Mad. 678, at p. 687; 7 
C. W. N. 1, at p. 8. See Jogeswar 
Naram Deo v. Bamchund Dutt (1896), 
23 I. A. 37, at p. 44; 23 Calc. 670, 
at p. 679. 

* Post, p. 296. 

® Bam Narain Singh (Bajah) v. 
Pertum Singh (1876), 11 B. L. R. 
397, at p. 404; 20 W. R. C. R. 189. 
at p. 191. 

^ Samalbhai Nathvbhai v. Someshvar 
(1880), 5 Bom. 38, at p. 40. In the 
matter of Haroon Mahomed 14 
Bom. 189, at p. 194. As to the death 
of the manager, see post^ p. 276. 

® Post, chap. ix. 
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would be allotted to them respectively, but until partition 
no coparcener has a greater interest in the coparcenary 
property than any one of the other coparceners. 

In the well-known case of Appovier v, Bama Suhba Aiyan (1866)/ 
liOrd Westbury said, “ According to the true notion of an undivided 
family in Hindu law, no individual member of that family, whilst it 
remains undivided, can predicate of the joint and undivided pro^Xirty, 
that he, that particular member, has a certain definite share. No 
individual member of an undivided family could go to the place of the 
receipt of rent and claim to take from the collector or receiver of the 
rents a certain definite share. The proceeds of undividocl property must 
be brought, according to the theory of an undivided family, to the common 
chest or purse, and then dealt with according to the modes of enjoyment 
by the members of an undivided family.” ^ 


Coparcenary Property. 

Coparcenary property consists of — 

(a) All property in which the members of a joint family Nature of 

1 coparcenary 

have a common interest and a common possession, and property, 
therefore a right to partition.^ 

The principle of joint tenancy appears to be unknown Property held 
to Hindu law, except in the case of coparcenary between 
the members of an undivided family.'* ^ 

Thus property acquired by a transfer to members of the Joint transfer, 
family jointly belongs to the coparcenary.® 

The 45th section of the Transfer of Property Act ® is as follows : — 

“ Where immovable property is transferred for consideration to two or 
more persons, and such consideration is paid out of a fund belonging to 
them in common, they arc, in the absence of a contract to the contrary, 
respectively entitled to interests in such property identical, as nearly as 
may be, with the interests to which they were respectively entitled in 
the fund ; and where such consideration is paid out of separate funds 
belonging to them respectively, they are, in the absence of a contract 


1 11 M. I. A. 75, at pp. 89-90; 
8 W. R. P. C. 1. 

* As to the right to joint possession, 
see ante, p. 239. 

* Katarna Natchiar v. Shivagunga 
(JRajah of) (1863), 9 M. I. A. 543, at 
p. 615 ; 2 W. R. P. C. 1, at pp. 39, 
40 ; Venkayamma Garu (Baja Oheli- 
kani) V. Venhataramanayamrna (Raja 
Chelihanx) (1902), 29 I. A. 156, at 


p. 164; 25 Mad. 678, at p. 687; 7 
C. W. N. 1, at p. 8. See Shamnarain 
v. Court of Wards (1873), 20 W. R. 
C. R. 197, 

* Jogeswar Narain Deo v. Bam 
Chund Dntt (1896), 23 I. A. 37, at 
p. 44; 23 Calc. 670, at p. 679. 

* Radhabai v. Nanarav (1879), 3 
Bom. 151. 

« IV. of 1882. 
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to tho contrary, respectively entitled to interests in such property in 
proportion to tho shares of the consideration which they'respectively 
advanced. 

In the absence of evidence as to tho interests in tho fund to which 
they were respectively entitled, or as to the shares which they respec- 
tively advanced, such persons shall be presumed to be equally interested 
in the property.” 

Where property has been acquired jointly in business 
or otherwise by their joint labour by the members of a 
joint family, even withgut resort to the family funds, ^ it 
is to be presumed to bo the property of the family as 
such,^ but this presumption may be rebutted by proof 
that there was only an ordinary partnership, that is to 
say, a partnership which was the creature of contract, 
and not of birth and relationship, in which case the 
members would be entitled to share in accordance with 
their shares in the partnership, and there would be no 
rights of survivorship, or other incidents of coparcenary 
property.® 

The presumption does not apply when the business is carried on by 
some only of the members of the family without any aid from the 
family funds.^ 

Mr, Mayne contends that in the case of property acquired by the joint 
exertions of the members of the family, but without any aid from the 
family funds, the sons would acquire no interest by birth.® 

“ If the joint acquirers intended to hold tho property so acquired as 


^ See Rampershad Tewarry v. Sheo^ 
chum Doss (1866), 10 M. I. A. 490, 
at p. 506 ; ShaniTuirain v. Court of 
Wards (1873). 20 W. R. C. R. 197, 
and cases note 3 below. See Cole- 
brooke’s “ Digest,” vol. iii. p. 386 ; 
“ Mitakshara,” chap. i. s. 4, para. 
15 ; “ Manu,” chap. ix. para, 215. 
See, however, Chatturbhooj Meghji 
V. Dharamsi Naranji (1884), 9 Bom. 

• 438, at pp. 445, 446. As to property 
acquired with the aid of family 
funds, see post, p. 252. 

* Qopalasami Chetti v. Arunache- 
lam Chetti (1903), 27 Mad. 32, and 
cases post, note 3. 

* See Rampershad TewaiTy v. Sheo- 
chum Doss (1866), 10 M. I, A. 490> 


at p. 506; Chatturbhooj Meghji v. 
Dharamsi Naranji (1884), 9 Bora. 
438, at p. 445 ; Sudarsanam Maistri 
V. Narasimhulu Maistri (1901), 25 
Mad. 149, at p. 156 ; Ram Narain 
Nursing Doss v. Ram Chunder Jankee 
Loll (1890), 18 Calc. 86. For an 
instance of a partnership between 
members of a joint family and a 
stranger, see Anant Ram v. Channu 
Lai (1903), 25 All. 378. 

* Sudarsanam Maistri r. Narch 
simhulu Maistri (1901), 25 Mad, 
149. 

® “ Hindu Law,” 7th ed., pp. 348, 
349. See also Chatturbhooj Meghji 
v. Dharamsi Naranji (1884), 9 Bom. 
438, at pp. 445, 446, 
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co-owners, and not as joint family property in the Mitakshara sense 
of that expression, this view would, be perfectly sound. But if, as 
supposed, the property was acquired by all the members of the un- 
divided family, by their joint labour, it would, in the absence of any 
indication of intention to the contrary, be owned by them as jpint 
family proj^erty, and in that case their male issue, who, by their birth, 
become members of such undivided family, necessarily acquire a right 
by birth in such property.” * 

In the case of a gift or a devise to the members of a Gift or devise 
joint family, the property would, in the absence of any 
term in the gift or devise which would show a diflerent 
intention, be held as coparcenary property.^ 


It has been suggested ^ that this view might be inconsistent with the 
Tagore case,^ inasmuch as unborn persons might on birth obtain rights 
in the coparcenary. It is submitted that recent decisions as to a gift to 
a class ® negative this suggestion. 

As to a hahuana grant for the benefit of a junior member of the 
family and his direct male line, see liamchunder Marwari v. Mudeshwar 
Singh (1906), 33 Calc. 1158 ; 10 0. W. N. 979. 

Whether property, which may have been ancestral, but has been Acquired by 
acquired by virtue of a compromise or arrangement, belongs to the compromise, 
coparcenary depends upon the nature of the arrangement.® 


Property inherited from the maternal grandfather by Maternal 
two persons living as members of a joint family is, in a pJoperiTyl^ 
case governed by the Mitakshara law, on a similar footing. 


* Sudarsanam Maistri v. Narasin^- 
hulu Maistri (1901), 25 Mad. 149, at 
pp. 155, 156. 

* Cases ante, p. 245, note 3 ; Rad- 
habai v. iWirwrar (1879), 3 Bom. 151 ; 
Yethirajulu Naidu v. Mukmthu Naidu 
(1905), 28 Mad. 363, at p. 369, A 
different view was entertained in 
Diwali {Ba%) v. Bechardas (Fatvl) 
(1902), 26 Bom. 446. See Kunhacha 
Ummd V. Kutti Mammi Hajee (1892), 
16 Mad. 201. 

* Diwali (Bai) v. Bechardas {Patel) 
(1902), 26 Bom. 445, at p. 448. 

* Juttendroniohun Tagore v. Qanen- 
dremohun Tagore (1872), I. A. Sup. 
Vol. 47; 9 B. L. R. 377; 18 W. R. 
C. R. 359. 

* Bishen Chand (Rai) v. Asmaida 
Koer (1883), 11 I. A. 164; 6 All. 
560; Bhagabati Barmanya v. Kali 


Charon Singh (1905), 32 Calc. 992 ; 
9 C. W. N. 749 ; Ratn Loll Sett v. 
Kanailall Sett (1886), 12 Calc. 663 ; 
Advocace-Gencral v. Karmali Rahim- 
bai (1903), 29 Bom. 133. See Phillips 
and Trevelyan's “ Law of Hindu 
Wills,” pp. 196, 300, 301. 

• Mahabir Kower v. Jvhha Sing 
(1871), 8 B. L. R. 38 ; 16 W. R. C. R. 
221 . 

^ Vetikagyamtna Guru (Raja Cheli- 
hani) v. Venkataranymayyamma (Raja 
Chelikani) (1902), 29 1. A. 156, at 
pp. 164, 165; 25 Mad. 678, at p^ 
687 ; 7 C. W. N. 1, at p. 8 ; over- 
ruling Jasoda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33, and Sami- 
nadha Pillai v. Thangathanni (1895), 
19 Mad. 70. As to the case where 
a single son inherits through his 
mother, see po«^, p. 249. 
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A full bench of the Madras High Court has declined to extend this 
principle to sister’s sons, and expressed their inability to apply it “ to 
cases other than those in which the inheritance devolves from a paternal 
or maternal male ancestor on his lineal descendants whether as * un- 
obstructed,' or as ‘obstructed heritage.’” They point out that the 
distinction between the two cases is that whereas the class of daughters 
is incapable of being added to after the vesting, the class of sister’s 
sons would be added to after the vesting by the birth of others.^ 

(b) In cases governed by the Mitakshara school of law, 
all property, whether movable or immovable,^ and how- 
ever originally acquired,^ which is inherited by what is 
called ^^unobstructed heritage/'^ i.e. which is inherited 
from a natural or adopted ® father, is coparcenary property ® 
as regards the issue of the person so inheriting it."^ 

“ In the ‘ Mitakshara,* chap. i. s. 1, v. 3, heritage is said to be ‘ of two 
sorts, unobstructed, or liable to obstruction. The wealth of the father 
or paternal grandfather becomes the property of his sons or of his 
grandsons in right of their being his sons or grandsons, and that is an 
inheritance not liable to obstruction. But property devolves on parents 


^ Karuppai Nachiar r. Sanharam- 
rai/anan Chetty (1903), 27 Mad. 300, 
at p. 314. 

^ Juymohandas Maiigaldas v. Sir 
Mangaldiis Nathubhoy (1886), 10 
Bom. 528, at pp. 570-574. This 
includes a right of occupancy, Maha- 
hir Pras(td v. Bcisdco Shiyh (1884), 6 
All. 234. 

’ Chatturbhooj Meghji v. Dharaynsi 
Naranji (1884), 9 Bom. 438, at p. 
450 ; Hardai Narain v. JIaruck 
Dhari Singh (1882), 12 C. L. R. 
104. 

‘ Apratihandha Daya (inheritance 
not liable to be obstructed) as distin- 
guished from Scipratibiindha Daya 
(inheritance liable to be obstructed, 
posty p. 261). The distinction between 
the two forms of heritage is the same 
as the distinction between inheritance 
by an heir at law, and inheritance by 
an heir presumptive. In the latter 
case there is a possibility of a nearer 
heir being born. In the former case 
there is no such possibility. 

" This has no application to pro- 
perty inherited by a person adopted 


according to the illatom system (ante, 
p. 162) ; Challa Papi Peddi v. Challa 
Koti Peddi (1872), 7 Mad. H. C. 25. 
See Ramakristna v. Suhhabka (1889), 
12 Mad. 442. 

“ Nnnd Coomar Lall (Bahou) v. 
Razeeoddeen Hossein (1872), 10 B. L. 
R. 183 ; 18 W. R. C. R. 477 ; Mdla- 
tarnbi Chetti (liayadur') v. Mukunda 
Chvtti (Rayiulw'XmS), 3 Mad. H. C. 
455 ; Jawahir Singh v. Guyan Singh 
(1868), 3 Agra, H. C. 78 ; Jugnio^ 
handas Mangaldas v. Sir Maiigaldas 
Nathubhoy (1886), 10 Bom. 528. See 
also Jasoda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33 (overruled 
by the Judicial Committee on another 
point, ante, p. 247) ; Ramnarain Singh 
(Rajah) v. Pertum Singh (1873), 11 
B. L. R. 397, at p. 401 ; 20 W. R. C. 
R. 189, at p. 190 ; Janki v. Nandram 
(1888), 11 All. 194. See J. C. 
Qhose's “ Hindu Law,” 2nd ed., pp. 
375, 376 ; “ Viramitrodaya,” Q. C. 
Sircar’s translation, p. 72. 

' It is otherwise as regards other 
persons, see Janki v. Nandram (1888), 
11 All. 194, at p. 198. 
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(or uncles), brothers, and the rest upon the demise of the owner, if there 
be no mafe issue; and thus the actual existence of a son and the 
survival of the owner are impediments to the succession ; and, on their 
ceasing, the property devolves on the successor in right of his being 
uncle or brother. This is an inheritance subject to obstruction.’ ” ^ 


Property inherited after the death of a widow to whom it was Allotted to 
assigned in lieu of maintenance is on the same footing.*-^ m^^^utenance 

It is only the descendants of the person so inheriting, who acquire ^ 
an interest in the property. Collateral relations who happen to be relations, 
joint with such person acquire no such interest.^ 


(c) In cases governed by the Mitakshara school of law, inheritance 
property inherited from a mother ^ is coparcenary, but it nnTmaternai 
is unsettled whether property inherited from the maternal 
grandfather is also coparcenary property. 


The Madras decisions hold that property inherited by a daughter’s 
son is coparcenary.^ The Bengal and Allahabad High Courts have enter- 
tained a different view,® and there is no reported decision in Bombay 
on the subject.^ 

The Judicial Committee has held that such property is not self- 
acquired,” ® and therefore it follows, it is submitted, that it is coparcenary, 
with all the incidents of coparcenary property.® 


' Nund Cooniar Loll {Baboo) v. 
Razeeooddeen ff ossein (1872), 10 B. 
L. R. 183, at p, 191 ; 18 W. R. C. R. 
477, at p. 479 ; Bebi Parshad v. Tha^ 
kur Dial (1875), 1 All. 105, at p. 112. 

* Beni Parshad v, Puran Chand 
(1895), 23 Calc. 262, at p. 273. 

* See Gopal Dutt Pandey v. Gopal- 
lal Misser, Ben. S. D. A., 1859, p. 
1314; Janki v. Nandram (1888), 11 
All. 194, at p. 198. 

* “ Mitakshara,” chap, i. s. 4, 
para. 2. 

* Vythinatha A yyar v. Teggia Na* 
rayana Ayyar (1903), 27 Mad. 382; 
Muttayan Chetti v. Sangili Vira Pan- 
dia Chinna Tatnbiar (1879), 3 Mad. 
370. This question did not arise on 
appeal in this case (1882), 9 I. A. 
128 ; 6 Mad. 1 ; 12 C. L. R. 169 ; Siva- 
ganga ZemituJar v. Lakshnuina (1885), 
9 Mad. 188, at p. 190. These last 
two cases were doubted in Venkatara^ 
mmayamma Garu{8n Raja Ghelikani) 
v. Appa Rem Bahadur Gam (1897), 
20 Mad. 207, at p. 219, which was 
reversed on a different point by the 


Judicial Committee ; Vmkayyamma 
Garu{Raja Chelikani)Y. Venkatarama- 
nayamma {Raja Ghelikani) (1902), 29 
I. A. 156 ; 25 Mad. 678 ; 7 C. W. N. 1. 

® Gunga Prosad v. Ajmlhia Pershad 
Singh (1881), 8 Calc. 131, at p. 134; 
9 C, L. R. 417, at pp. 421, 422 ; 
Jasoda Koer v. Sheopershad Shigh 
(1889), 17 Calc. 33, at p. 38 ; Jamna 
Prasiul V. Ravi (1907), 29 All. 

667. 

See Nandbhai Ganpatrav Dhair- 
yavan v. Achratbai (1886), 12 Bom. 
122, at p. 134. 

® Muttayan Ghcttiar v. Sangili Vira 
Pandia Ghinnatambiar (1882), 9 I. A. 
128, at p. 143 ; 6 Mad. 1, at p. 16 ; 
12 C. L. R. 169, at p. 182. In the 
Court below, the High Court held 
{Muttayan Ghetti v. Sangili Vira 
Pandia Ghinna Tctivbiai\ 3 Mad. 370, 
at p. 375) that the sons could not 
interfere with their father’s action 
with regard to it, but there is, it is 
submitted, no reason for this distinc- 
tion. 

» Ante, p. 245. 
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Mr. Mayne ' Bays, “ When the case arises again it will be material to 
remember that projxjrty only becomes joint property by reasdn of being 
ancestral property where the ancestor from wliom it was derived was a 
paternal ancestor. See ‘ Mitakshara,* chap. i. s. 1, paras. 3, 5, 21, 24, 
27, 33; 8. 6, paras. 2, 3, 5, 9-11.’’ 

(d) In cases governed by the Mitaksliara school of law, 
the share of coparcenary property allotted to any member 
on partition becomes coparcenary property as regards his 
issue, ^ whether such issue were or were not born at the 
time of partition.^ 

The circumstance that the person to whom the property is allotted 
discharges it from cncumlinuiccH docs not alter its nature.^ If the 
person to whom the property has been allotted has no issue, it passes 
to his heir.^ 

(e) Self-acquired property, given or devised by a Hindu 
governed by tlie Mitakshara school of law to a son is, 
according to the High Courts of Bengal and Madras, in 
the absence of any contrary intention appearing from the 
gift or will,® to be taken to be coparcenary property, so far 
as the issue of that son are concerned.'^ The Bombay and 
Allahabad High Courts repudiate such presumption.® 


' “ Hindu Law,” 7th ed., p. 344 
note (a:). See also West and Btihler 
(3rd ed.), pp. 714, 715. 

* IaiI [ Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65; 29 All. 244; 11 
C. W. N. 417 ; Cfudturbhooj Me<jhji 
V. Dharamsi Nanmji (1884), 9 Bom. 
438 ; Adurmoni Deifi v. Chowdhry Sib 
Naritin Kur (1877), 3 Calc. 1 ; Mud- 
dun Qvpal Thakoor v. Ham Buksh 
Pandey (1863), 6 W. R. C, R. 71 ; 
Lahshmibai v. Qanpat Jfof’o6fi(1868), 
5 Bom. H. C. 0. 0. J. 129; Merm 
Koonwer (Hanee) v. Oudh Beharee 
Loll (lalla) (1867), 2 Agra, 311. 

* In Adurmoni Deyi v. Chowdhry 
Sib Narain Kur (1877), 3 Calc. 1, the 
son was not born at the time of the 
partition. 

* Visalatchi Ammal v. Annasamy 
Saitry (1870), 5 Mad. H. C. 150. 

* See Btyai Bahadur Singh v. 


Bhupindar Bahadur Singh (1895), 22 
I. A. 139; 17 All. 456. 

® In Lahsmihai v. Ganpat Mordba 
(1868), 6 Bora. H. C. 0. C. 128, the 
property was given to the grandsons 
in severalty. 

^ Nagalirujam Pillai v. Eamachan- 
dra Tevar (1901), 24 Mad. 429 ; 
Muddun Gopal Thakoor v. Ram Bukah 
Pandey (1863), 6 W. R. C. R. 71. 
See Tara Chand v. Reeb Ram (1866), 
3 Mad. H. C. 50. 

• See Nandbhax Ganpatrav Dhaira- 
yavan v. Ac?iratbai (1886), 12 Bom. 
122, at pp. 131, 131. (Ab in this 
case the'devise was to the sons jointly, 
the property was coparcenary, ante, 
p. 245.) Jugmohandaa Mangddaa v. 
Sir Mangaldas Nathvbhoy (1886), 
10 Bom. 528 ; Paraotam Rao 
Tantia v. Janki Bat (1907), 29 All. 
354. 
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Where coparcenary property purports to be given or devised to a son 
or other Coparcener its character would obviously be unchanged,' even 
where such gift or devise is permissible.^ 

(/) The joint property of reunited coparceners.® 

(g) Property which was originally the separate ^ pro- 
perty of an individual member of a joint family, but has 
been treated by him as coparcenary property, belongs to 
the coparcenary.® 

Where the members of a family having coparcenary 
property put their separate earnings into the joint stock, 
the proceeds of such earnings are to be presumed to be 
joint.® The treatment must be such as to show unmistak- 
ably an intehtion to throw the property into the common 
stock. Where it is plain that no gift can have been 
intended, none cai^be inferred.'^ 

The right to claim property as separate may be barred by the 
operation of the law of Limitation.® 


' See Tara Chand v. Reeh Ram 
(1866), 3 Mad. H. C. 50, at p, 55 ; 
Hardai Narain v. Haruck Dhari Singh 
(1882), 12 C. L. R. 104 ; Nanomi 
Babua8in(^Mussamut)v. Modun Mohun 
(judgment of High Court, 1882), 13 
I. A. 1, at pp. 5, 6 ; 13 Calc. 21. 

* See Lakshman Dada Naik v. 
Ramohandra Dada Naik (1876), 1 
Bom. 561, at p. 563. Affirmed on 
appeal (1880), 7 I. A. 181 ; 5 Bom. 48; 
7 C. L. R. 320. 

* Jasoda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33, at p. 38. 
As to reunion, see po8t, pp. 358, 359. 

* Fo8tf pp. 255 et seq. 

® Gopalasami v. Chinna8ami (1884), 
7 Mad. 458 ; KrUhnaji Mahadev 
Mahajan v. Moro Mahadev Mahajan 
(1890), 15 Bom. 32, at p. 39 ; Svdar^ 
9 anam Maistri v. Narasimhulu Mai- 
8iri (1901), 25 Mad. 149, at p. 154 ; 
Tottempadi Venkataratnan v. Tottem- 
pudi Seihamma (1903), 27 Mad. 228. 
See Venkayyamma Qaru (^Raja Cheli- 
kani) y. Venkataramanayyoinma (Raja 
Chelikani) (1902), 29 I. A. 156, at 
p. 166 ; 25 Mad. 678, at p. 688 ; 7 


C. ViT. N. 1, at pp. 9, 10; Shanko)' 
Bak8h v. Hardeo Bak8h (1888), 16 
I. A. 71; 16 Calc. 397; Uurpur8had 

V. Sheo DyaJL (1876), 3 I. A. 259 ; 26 

W. R. C. R. 65 ; Hardeo Box ( Thakoar) 
V. Jawahir /8in^A.(1877), 4 I. A. 178 ; 
3 Calc. 522 ; S. C. (1879), 6 I. A. 
161; Ramper8had Tewarry v. Sheo 
Churn Doss (1866), 10 M. I. A. 490, 
at pp. 505, 506; Birajun Koer v. 
Luchmi Narain Mahata (1884), 10 
Calc. 392, at p. 398 ; Tribhovandas v. 
Smith (1896), 21 Bom. 349 ; S. C. in 
Court below (1895), 20 Bom. 316 ; 
NagaRngam Pillai v. Ramaohandra 
Tevar (1901), 24 Mad. 429. As to 
Government grants, see post^ p. 259. 

* Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65; 29 All. 244; 11 
C. W. N. 417. 

^ See Mvddun Qopal Led (Lola) v. 
Khikhinda Koer (Mussumat) (1890), 
18 I. A. 9, at p. 21 ; 18 Calc. 341, at 
p. 348. 

® See Vawdeva Padhi Khadanga 
Oaru T. Maguni Devon Bakshi Maha- 
patrula Qaru (1901), 28 I. A. 81 ; 24 
Mad. 387 ; 5 C. W. N. 545. 
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Qi) Accrotions to coparcenary property. Property ac- 
quired out of the income or with the aid ^ or on the credit 
of coparcenary property, whether movable or immovable,® 
the income of such property,^ the proceeds of sale of such 
property, and property purchased out of such proceeds,® 
or from movable property belonging to the family,® are 
coparcenary property. 

In a case governed by the Mitakshara law, a son 
acquires an interest in such property, whether he was or 
was not born or adopted ® before the date of the acqui- 
sition. 

Even where the acquirer has received some aid from 
the family property he is entitled to treat the acquisition 
as separate, if the family property has not contributed in 
a material degree to the acquisition,® and was not directly 
instrumental in bringing it about.^® Seejpos^, pp. 256, 257. 


^ Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65 ; 29 All. 244; 11 
C. W. N. 417 ; Umrithnath Choudhry 
V. Ooureenath Choudhry (1870), 13 
M. I. A, 542 ; 15 W. K. l>. C. 10 ; 
Isree Pershad Sinyh v. Nasih Kooer 
(1884), 10 Calc. 1017 ; StMayya v. 
Snrayya (1887), 10 Mad. 251 (a case 
of waste land brought under cultiva- 
tion) ; Bamasheshaiya Panday v. 
Bhagavat Panday (1868), 4 Mad. H. 
G. .5 ; Booniadi IjoU (^Bnkshec) v. 
Dewkee Nundnn Loll (^Bukshee){lS73')y 
19 W. U. C. K. 223; Kalee Sunkur 
Bhadoorccv. Eshan Chnndrr Bhadoot'rc 
(1872), 17 W. R. C. R. 528; Bo7ia 
Kooree (^^fnssavlnf) v. Boolce Singh 
(Baboo) (1867), 8 W. R. C. R. 182; 
Shudannnd Mohapatinr v. Tkmomalec 
Doss Moluvpattur (1866), 6 W. R. C. 
R. 256 ; Purtab Bafumdur Sing v. 
Tilukdharee Sing (1807), 1 Ben. Sel. 
R. 179 (new edition, 236). 

* Sheopersad Sing v. KtUlunder 
Sing (1803), 1 Ben. Sel. R. 76 (2nd 
ed. 101). 

’ Shib Dayce v. Doorga Pershad 
(1872), 4 N. W. P. 63, at p. 71. 

* Ramanna v. Venkata (1888), 11 
Mad. 246. 


* Krishnasami Ayyangar v. Raja- 
gopola Ayyangar (1894), 18 Mad. 73, 
at p. 83. See Shamnarain Singh v, 
Rughooburdyal (1877), 3 Calc. 508; 
1 C. L. R. 343. 

® See Shamnat'ain Singh v. Rughoo- 
burdyal (1877), 3 Calc. 508, at p. 
510; 1 C. L. K. 343, at p. 345. 

Raimnna v. Venkata (1888), 11 
Mad. 246 ; Jugnwhandas Matigaldas 
V. Sir Mangaldas Nathubhoy (1886), 
10 Bom, 528, at p. 581 ; Is7'ee Per- 
shad Singh v. Nasib Kooer (1884), 10 
Calc. 1017, at p. 1021 ; contrA per 
Mitter, J., Ounga Prosad v. Ajudhia 
Pershml (1881), 8 Calc. 131, at p. 
134 ; S. C, Gunga Pershad v. Sheodyal 
Singh, 9 C. L. R. 417, at p. 420. 

“ Sudanund Mohapattur v. Soorjo 
Monee Payee ( 1 869), 1 1 W. R. C. R. 436. 

® See Rarnpershad Tewarry v. Sheo 
Churn Doss (1866), 10 M. I. A. 490, 
at p. 505 ; Ahnicdbhoy HtJiJbibbhoy v. 
Cassumbhoy Ahmedbhoy (1889), 13 
Bom. 534, at p. 545 ; Strange’s 
“ Hindu Law,” i. 214. 

Jugmohandas Mangaldas v. Sir 
Mangaldas Nathubhoy (1886), 10 
Bom. 528, at pp. 558, 559 ; Jadumani 
Dasi (Srirnati) v. Qangadhar Seat, 
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“ It seems agreed that maintenance in the family, during the period 
of separate acquisition, though it contribute to the end, is not alone 
sufficient to affect it with a joint character, the exiDenditure for the 
purpose being incidental.” ^ 

It has been hold that property acquired by a coparcener while drawing 
an income from coparcenary property is Joint.*-^ 

As to property acquired by the exercise t)f a profession, sec post^ pp. 

257, 258. 

The form of the transfer ^ or the fact that the property was purchased Form of 
or settled in the name of a particular menil>er of the fimily is transfer, 
immaterial.® 

Property purchased from the income of an impartible Savinfcw from 
estate governed by the Mitakshara school of law, and the 
savings from the income of such estate not appropriated 
by the owner, or disposed of by his will, will form part 
of the estate.® 

The estate itself cannot be regarded as coparcenary 
property, inasmuch as by the custom of the family, it is 
held by a single individual.*^ 

It was formerly considered that coparcenary property would include impartible 
property which by custom is held and enjoyed by a single member of property, 
the family, but in which there was a right of survivorship.® 

In a recent case in Bombay Jenkins, C.J., said this : “No doubt 


Boul. 600; “Vyavastha Darpana,” 
2nd ed., p. 525 ; Gooroo Churn v. Go^ 
luchnoneUf Fulton, 165, at p. 181 ; 
Meenatchee v. ChedwiiJbra,^ Mad. Dec. 
of 1853, p. 61. 

^ Strange's “ Hindu Law,” i. 214. 

^ Ramshaijja Panday v. Bhagavat 
Panday (1868), 4 Mad. H. C. 5. See 
postf p. 256. 

* See In the goods of Pohurmull 
Augurwallah (1896), 23 Calc. 980 ; 1 
C. W. N. 31. 

* Umrithnath Chowdhry v. Gonrec- 
nath Chowdhry (1870), 13 M. I. A. 
542, at p. 547 ; 6 B. L. K. 232, at p. 
241; 15 W. R. P. C. 10, at p. 11; 
Bodh Sing Doodhooria v. Gunesh 
Chunder Sen (1873), 12 B. L. R. 317 ; 
19 W. R. C. R. 356. 

* See postf pp. 264, 265. 

® Sarah jit Par tap Bahadur Sahi v. 
Indarjit Pariap Bahadur Sahi (1904), 
27 AIL 203, at p. 252 j Rajeswara 


Oajapaty Naf'aina Deo Maharajulun~ 
gam (^Sri Sri Sri Rajah) v. Virapra- 
tapah Rudra Gajapaty Naraina Deo 
Maharajulnngaru(^Sri Sri 5n)(1869), 
5 Mad. H. 0. 31, at p. 41 ; Kotta 
Raniiismi Chetti v. Bangari Seshama 
Nayanimm (1881), 3 Mad. 145, at p. 
150 ; Parbati Kumar i Deli (^Srimati 
Rani) v. Jagadis Chunder Dhabal 
(1902), 29 I. A. 82, at p. 98 ; 29 
Calc. 433, at p. 453 ; 6 C. W. N. 490, 
at p. 495. As to the private property 
of a Sovereign Prince, see Secretary 
of State IV. Kamachee Boye Sahaba 
(1859), 7 M. I. A. 476, at p. 537 ; 4 
W. K. P. C. 42, at p. 45 ; Strange’s 
“ Hindu Law,” vol. ii. pp, 329, 330. 

^ It was held otherwise in Bawani 
Ohulam v. Deo Raj Kuari (1883), 5 
All. 542 ; but see post^ p. 254. 

* See posty pp. 337-339. 

® Bachoo V. Mankorebai (1904), 29 
Bom. 51, at p. 57 ; S. C. on appeal, 
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the property claimed in Raghunadha^s case ' was impartible, but at 
one time it was the common notion that even in impartible property 
all the male members of a joint family were coparceners subject to the 
qualification that the enjoyment was by one member of the family 
alone, and it was considered, rightly or wrongly, that there was warrant 
for this view in a number of decisions of the Privy Council, and 
notably Naragunty v. Vengama,^ Shivagunga caBe,^ the Tipperah 
case,^ Stree Rajah Yamanula Venhayamah v. Stree Rajah Yamanula 
Boochia Venkondara^^ Chowdhry Ohmtamun Singh v. Mussamut 
Nowlucko Konwari.^ I mention these cases as to all of them 
Sir James Colville, who delivered the judgment in Raghunadha's 
case, was a party; and if it was his view that the impartible 
zemindari belonged to the whole family, then the decision in Rag- 
hunadha's case would seem to have proceeded on circumstances very 
closely resembling those with which we are now dealing. But what- 
ever may have been the opinion that prevailed at that time, it has now 
been definitely decided by the Privy Council in Rani Surtaj Kuari v. 
Rani Devraj KuarQ and in Sri Raja Rao Venkata Surya v. Court of 
Wards, ^ that in impartible properties there is no coparcenary, so that 
in the light of these latter decisions it cannot be said that the 
conditions in Raghunadhds case were in all respects identical with 
those now under consideration.^^ 

If the owner of an estate, the devolution of which is governed by 
family custom, acquires separate property, but does not in his lifetime 
alienate the property so acquired, or dispose of it by his will, or leave 
behind him some indication of a contrary intention, the reasonable 
l)resumption is that he intended to incorporate it with the family 
estate.® 

Property may be coparcenary as regards some members 
of a joint family, while other members of the family, 
although coparceners in the family property, have no share 
therein.^'^ Thus, if a coparcener dies leaving self-acquired 


liachoo Hat'kisumkis v. Mmkorebai 
(1907), 34 I. A. 107; 31 Bom. 373; 
11 C. W. N. 769. 

‘ liaghunada {Sri) v. Brozo Kishot'o 
(Sri) (1876), 3 I. A. 154 ; 1 Mad. 69. 

* (1861), 9 M. I. A. 66, at p. 86 ; 

1 W. U. P. 0. 30. 

* (1863), 9 M. I. A. 543, at p. 589 ; 

2 W. R. P. C. 31. 

< (1869), 12 M. I. A. 523, at p. 
640 ; 3 B. L. R. P. C. 13. 

® (1870), 13 M. I. A. 333, at p. 
339; 13 W. R. P. C. 21. 

* (1875), 2 I. A. 263, at pp. 269, 
270 ; 1 Calc. 153. 


^ (1888), 15 I. A. 61 ; 10 All, 
272. 

» (1899), 26 I. A. 83; 22 Mad. 
383 ; 3 C. W. N. 415. 

® Saraijit Pwrtap Bahadur Sahi v, 
hidarjit Partap Bahadur Sahi (1904), 
27 All. 203, at p. 252. See observa- 
tions of the Judicial Committee in 
Parbati Kumari Debt (Srimati Rani) 
V. Jagadis Ghunder Dhabal (1902), 29 
1. A. 82, at p. 98 ; 29 Calc. 433, at 
p. 453; 6 C. W. N. 490, at p. 
495. 

See Shamnarain v. Court of Wards 
(1873), 20 W. R. C. R. 197. 
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property such property becomes the coparcenary pro- 
perty of his descendants, but his collateral coparceners 
have no interest therein.® 

The coparcenary may also be trustees of property devoted Endowed 
to religious or pious uses.® This class of property is in- 
capable of partition.* 

Separate Property. 

It is competent to a member of a joint family to acquire Separate 
property for himself independently of his coparceners. 

Such separate acquisitions can be dealt with at the pleasure 
of the acquirer.® In default of a will they pass to the 
heirs of the acquirer,® who will, in cases under the Mitak- 
shara law, if he be a son, take them as coparcenary 
property.'^ 

As to the power of a father to divide his self-acquired 
property unequally amongst his sons, see post, p. 335. 

Property acquired in the following ways are the absolute 
property of the acquirer. Other members of the family 
have no interest therein.® 


* Pos*,pp. 256-261. 

* S«e ante^ p. 248. 

* See Ramchandra Panda v. Ram 
Krishna Mahapatra (1906), 33 Calc. 
507. 

* See posty pp. 341, 342. 

* Jugmohandas Mungaldas v. Sir 

Mangaldas Nathvbhoy 10 Bom. 

528, at pp. 578, 580 ; Mnddun Gopal 
Thakoor v. Ram Buksh Pandey (1863), 
6 W. R. C. R. 71 ; Sited v. Madho 
(1877), 1 All. 394; KarottamJagjivan 
y. Narsandas Harikisandas (1866), 3 
Bom. H. C. A. C. J. 6 ; Purshotarn 
Shama Shenvi v. Vasudev Krishna 
Shenvi (1871), 8 Bom. H. C. 0. C. 
196; fiishen Per hash Narain Singh 
{Raja) y. Bawa Misser (1873), 12 B. 
L. K. 430 ; 20 W. R. C. R. 137 ; S. C. 
in Court below, 10 W. R. C. R, 287 ; 
Nana Narain Raoy, ffuree Punth Bhaa 
(1862), 9 M. I. A. 96 ; Marsh. 436 ; 
Nagalingam Pillai y, Ramachandra 
Tevar (1901), 24 Mad. 429 ; Ramesh- 


war Prosad v. Lachmi Prosad Singh 
(1903), 7 C. W. N. 688 ; Gunnaiyan 
V. Kamakchi Ayyar (1902), 26 Mad. 
339, at p. 353 ; Subbay y a v. Surayya 
(1887), 10 Mad. 251 ; Oangobai v. 
Vamanaji (1864), 2 Bom. H. C. (2nd 
ed.) 301. See Hanmantapa v. Jivu- 
bai (1900), 24 Bom. 547. 

® Katama Nate hi er y. The Rajah of 
Shivagunga (1863), 9 M. I. A^ 543, at. 
p. 613 ; 9 W. R. P. C. 31, at p. 39 ; 
Balwant Singh {Rao) y, Kishori {Rani) 
(1898), 25 I. A. 54 ; 20 All. 267 ; 2 
C. W. N. 273. 

^ Chatturbhooj Meghji v. Dharamsi 
Naranji (1884), 9 Bom. 438, at p. 
460; Ram Narain Singh {Rajah) v. 
Pertum Singh (1873), 11 B. L. R. 
397, at p. 404 ; 20 W. K. C. R. 189, 
at p. 191, Ayitey p. 248, 

® See Yamurudjai y, Manubai (1899), 
23 Bom. 608, at pp, 611. As to the 
Bengal school, see antey p. 230. 
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Such property is not liable to partition because it has been acquired 
without detriment to the estate of the father or mother.^ • 

Separate {d) Property acquired by an individual member of the 

acquisitions, family by his own exertions,^ or from his separate 

capital, or on his own credit,® without any help from, or 
detriment to, the coparcenary property.^ 

Increased Where with Comparatively small aid from the copar- 

share. ceiiaiy property the separate acquisition of a distinct 

property is made by an individual member by his own 
labour or capital, the acquirer, according to the Bengal 
authorities, is entitled to a double share on partition,® no 
such share being given in case of the common stock being 
only improved or augmented.® 

It has been suggested ’ that the extra share allotted to 
the acquirer may be treated by him as self-acquired. 

* “ Mitakshara,” chap. i. s. 4, Tewaree (1868), 9 W. R, C. R. 61, at 

jiara. 2. p. 64 ; Sree Narain Bcrah v, Gooro 

* Tottcmjmdi Venhataratnam v. Per shad Berah (1866), 6 W. K. C. R. 

Tottcm'pudi Seshamma (1903), 27 219 ; Soorjeemoney Dossee (Sree- 

l^Iad. 228; Somasundara Muddiar v. mutty) v. Benobundoo Mullick Qndg- 

Ganya Bissen Soni (1904), 28 Mad. ment of Supreme Court, 1855), 6 M. 
386 (income derived from Government I. A. 526, at p. 539 ; Golab Chaiid v. 
service). This would not include Goluh Monee Dossee (1843), Fulton, 

exertions as manager, Sheo Dyal 165 ; Jaduimni v. Gangadhar Scal^ 

Tenarcev. J^idoonatk Tcxearee(\%^^\ Boul. 600; “ Vyavastha Darpana” 

9 W. R. C. R. 61, at p. 64. As to (2nd ed.), 521 ; Gudadhitr Sei'nia v. 

earnings by a prostitute, see Chandra- AjodhearamChoxedry{ll^d4t)^\ Ben.Sel. 
rrka v. Secretary of State (1890), 14 R. 8 (new ed. 7); Koshul Chukuricutty 
Mad. 163; Boolugam v. Sieormm v. Radhanath Chukux'wutty 

(1881), 4 Mad. 330. Ben. Sel. R. 336 (new ed. 448); 

* Nnrsingh Duss (Rtd) v. Narain Pnrtab Bahaudur Sing v. Tilukdharee 

Dass (Rai) (1871), 3 N. W. P. H. C. Smg (1807), 1 Ben. Sel. R. 179 (new 

217, at p. 235. As to a policy of ed. 236); Nripa Sindhu Patjoshi v. 

insurance, see Rajamma v. Raniakri- Kanhaya Acharya (1833), 5 Ben. Sel. 

shnayya (1905), 29 Mad. 121. R. 335'(new ed. 393) ; “ Mitakshara,*’ 

* lottenipudi Venhataratnam v. chap. i. s. 4, para. 29 ; “Dayabhaga,** 

Tottempudi Seshamim (1903), 27 chap. ii. para. 41; chap. vi. s. 1, 

Mad. 228; Soobuns Lai v. Hurbuns paras. 14, 28. See an^^, p. 252. 

Lai (1805), 1 Ben. Sel. K. 91 (new ® “ Mitakshara,** chap. i. s. 4, 

ed. 121); Pxirtab Bahaxidur Sing v. paras. 30, 31. 

Tilnkdharce Sing (1807), 1 Ben. Sel. ^ Bhattacharya's Hindu Law,^' 

R. 179 (new ed. 236) ; KoiU Nath 2nd ed., p. 228. It cannot be said to 
Singh v. Jagrup Singh (1830), 5 Ben. have been acquired without detri- 
Sel. R. 12 (new ed. 14). ment to the paternal estate; above, 

* Sheo Dyal Tewaree v. Jadoonath note 1. 
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Whether this limitation will be accepted by the Judicial Com- 
mittee or will be adopted in the other Provinces may be open to 
question. 

Mr. Mayne ^ says that the text of Vasishta,^ on wliich it is founded, 
“ probably applied originally to self-acquisition properly so called, and 
tliat it cut down the rights of a self-acquirer, instead of enlarging the 
rights of one who has made use of common property. The Smriti 
Ohandrika and Madhaviya both restrict the text to the gains of 
learning, when considered to be partible in consequence of the education 
from which they sprung having been imparted at the expense of the 
family.^ The general principles laid down by Vijnanesvara seem 
to exclude the idea that any special and exclusive benefit can bo 
obtained to any co-heir by a use of the family property.^ Mr. W. 
Macnaghten states that under Benares law no such benefit can be 
obtained, whatever may have been the j)ersonal exertions of any in- 
dividuals, but that the rule does not exist in Bengal.” ^ 

Under the Bengal school of law the father takes a double share in 
acquisitions made by a son ; if they have been made by the use of 
joint funds the father and the acquirer take two shares each, and the 
rest of the brothers one share each; but if made wdthout the use of 
joint funds the acquisitions are divided half and half between the 
father and the son. A father claiming a share of x>roiM)rty acquired 
by his son is not bound to allow the son any share of the ancestral 
property in his liands.® 

This rule has no application when the son has separated from his 
father.^ 

(&) Property acquired as gains of science/' ® i.e. by the 


* “ Hindu Law,*’ 7th ed., p. 361. 

* “ And if one of the brothers has 
gained something by his own effoi't, 
he shall receive a double share,” 
“ Vasishta,” xvii. 51 ; ” Mitakshara,” 
chap. i. s. 4, para. 29 ; “ Daya- 
bhaga,” chap. vi. s. 1, paras. 27-29. 

® “ Smriti Chandrika,” chap. vii. 
pai*a. 9, and see futwah in 2 William 
Macnaghten, 167. 

^ ** Mitakshara,” cliap. i. s. 4, 
paras. 1-6. 

* 1 Wm. Macnaghten, 52; 2 Wm. 
Macn. 7 n., 158, 160 n., 162 n. 

® Wooma Soonduree Dossee v, 
Dwavka Nath Jtoy (1868), 11 W. R. 
C. R. 72 ; Nhar/na Das Kundu v. 
Amulyadhan Kundu (1906), 33 Calc. 
1119, at p. 1126; IOC. W. N. 765. 
In the latter caso reliance was placed 
H.L, 


on the case of Sreenavaiii Berah v. 
Gooro Pet'shad Berah (1866), 6 W. R. 
C.. it. 219, but the question of the 
father^s right did not arise in that 
case. Macnaghten’s “ Hindu Law,” 
vol. ii. pp. 163, 164; Sircar’s “ Vya- 
vastha Darpana,” 2ad ed., pp. 447- 
45G; “Dayabhaga,” chap. ii. para. 71. 

^ See Anund Mohun Paul Chowdhry 
V. Sharnasoondery (^Sreeinutty'), W. R., 
1864, C. R. 352. 

** “ Manu,” chap. ix. para. 206 ; 
“ Narada Smriti,” chap. ix. para. 6. 
The word which was translated by 
Colebrooke as “ gains of science ” is 
said to be literally “ learning money,” 
and to have meant money acquired 
by the teaching of the Vedas, K. 
K. Bhattacharya’s “ Joint Hindu 
Family,” pp. 661-667. 

S 
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practice of a (learned) profession or occupation, where the 
property of the family has not been used for acquiring 
such property, or in tho special education, which was 
necessary for the purpose of practising such profession.^ 

A mere general education or maintenance, even during the time of 
the acquisition, 2 at the expense of the family, would not, apparently, 
make the profits of the profession coparcenary property ,3 hut a special 
education for tho particular profession would stand upon a different 
footing. 

(c) Gifts on marriage* or on other occasions,® and 
bequests. 

The payment of the marriage expenses out of coparcenary property 
does not render the marriage gifts joint property.® 

A babuana grant of ancestral property by the owner of an impartible 
estate, to enure for the benefit not only of a junior member of the 
family, but of his direct male line, does not lose its ancestral character 
by the grant.^ 

As to gifts and bequests to a son in cases governed by the Mitak- 
shara school of law, sec anfe, p. 250. 

As to gifts and bequests to the joint family, see a7ite, p. 247. 


^ See cases in note 2, po.''/. 

* Strange’s “ Hindu Law,” i. 214, 
215 ; “Dayabhaga,” chap. vi. s. 1, 
paras. 44-50. See Durvasula Gaiigad- 
hanidii v. JDurvasula Narasamrtiah 
(1872), 7 Mad. H. 0. 47, at p. 49 ; C'A«- 
lahonda Alamni v. Clialakonda Tiatna^ 
chalani (1864), 2 Mad. H. C. 56, at 
p. 76 ; ChcUaperoonutll v. Verraperoo^ 
ma//, 4 Mad. Jur, 54, 240, referred to 
in Mayne’s “ Hindu Law,” 7th ed., p. 
355. 

® Laksman Matjaram v. Jamnabai 
(1882), 6 Bom. 225 (earnings in 
government employment); Krishnaji 
Mahadev Mahajan v. Moro Mahadev 
Mahajan (1890), 15 Bom. 32 (earn- 
ing as Karkun [agent in financial or 
revenue collections] ) ; Dhunoohdharee 
Lall V. Gunput Loll (1868), 11 B, L. 
R. 201 note ; 10 W. R. C. R. 122 ; 
Valloo Chetty (Pauli ern) v. Sooryah 
Chetty (Pauliem) (1877), 4 I. A. 109, 
at pp. 117, 118; 1 Mad. 252, at pp. 


261, 262; Lachmin Kmr v. Pebi 
Prasad (1897), 20 All. 435 (a case 
of money earned as a commissariat 
officer) ; Boologani v. Sicornani 
(1881), 4 Mad. 330 (where it was 
attempted to treat the earnings of 
a dancing-girl as joint property) ; 
Manchha (Bai) v. Narotaiii Pas 
(1868), 6 Bora. H. C. A. C. 1. 

* Adliar Chandra Chatterjee v. 
Nobin Chandra Chatterjee (1907), 12 
C. W. N. 103 ; Bcharee Lall Boy v. 
Lall Chunder Roy (1876), 25 W. R. 
C. R. 307. 

* See “ Mitakshara,” chap. i. s. 4, 
para. 2. “ Manu ” (chap. ix. para. 
206) includes gifts presented as a 
mark of respect to a guest ; “ Narada ” 
(chap. xiii. paras. 6, 7) includes gifts 
by father and mother. 

^ Sheo Gobind v. Sham Narain 
Singh (1875), 7 N. W. P. 75. 

'' Ram Chandra Marwari v. ifude- 
shwar Singh (1906), 33 Calc. 1158. 
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{d) Grants of property made by Government,^ whether Grants by 
to a stranger or to a kinsman of a former owner of the * 

land, unless it appears from the grant that it was 
to enure for the benefit of the family,^ or where the 
grantee has constituted himself a trustee for the family,® 
or apparently where a family custom has treated them as 
joint.^ 

The quality of the estate in regard to its descendibility would not, 

•primd facie^ be altered by the regrant.^ 

((?) Coparcenary property which had been lost to the Recovery of 
family,® but recovered by an individual member without 


^ Katama Natchiar v. Eajah of 
Shivatjunga (1863), 9 M. I. A. 543, 
at p. 610; 2 W. R. P. C. 31, at p. 
38; Beer Pertab Sahee (Baboo) v. 
Rajender Pertab Sahee (Maharajah) 
(1867), 12 M. I. A. 1, at p. 34; 9 
W. R. P. C. 15, at p. 21. See Raja 
Jee Bahadur Garu (Raja) v. Partha- 
saradhi Appa Row (1902), 30 I. A. 
14; 26 Mad. 202; 8 C. W. N. 105. 
See Sookraj Koowar (Musswuat Thu^ 
krain) v. Government (I^IV)^ 14 M. I. 
A. 112; Jlurpurshad v. Sheo Dgal 
(1876), 3 I. A. 259; 26 W. R. C. R. 
55 ; Brij Indar Bahadur Singh v. 
Janki Koer (Ranee) (1877), 5 I. A. 
1 ; Shere Bahadur Singh ( Thakur) v. 
Dariao Ktutr (Thahurain) (1877), 3 
Calc. 645. See Jaganatha v. Rama- 
bhadra (1888), 11 Mad. 380; Ram 
Nundun Singh v. Ja?iki Koer (Ma- 
harani) (1902), 29 I. A. 178, at 
p. 193 ; 29 Calc. 828, at p. 851 ; 
7 C. W. N. 57, at p. 72. As to 
a sale by Government of property 
which had been claimed as an es> 
cheat, see Malian v. Purushothama 
(1889), 12 Mad. 287. As to the 
enfranchisement of an inam, see Gun- 
naiyan v. Kaniakchi Ayyea' (1902), 
26 Mad. 339, and cases there cited ; 
Svbbarayd Mudali v. Kamu Chetti 
(1899), 23 Mad. 47. 

2 Hurpurshad v. Sheo Dyal (1876), 
3 I. A. 259; 26 W. R. C. R. 65; 


Qocind Rao (Sri Mahant) v. Situ 
Ram Kesho (1898), 25 I. A. 195; 21 
All. 53; 2 C. W. N. 681. As where 
the grant merely operated as an 
ascertainment of the claim for 
revenue, and a release of the re- 
versionary right of the Crown, Na- 
rayana v. Chengalamma (1886), 10 
Mad. 1. See Radhabai v. Nanarao 
(1879), 3 Bom. 151. 

^ See Hardco Bux (Thahoor) v. 
Jawahir Singh (Thakoor) (1877), 4 
I. A. 178; 3 Calc. 522; 6 I. A. 161; 
Sookraj Koowar (Mussuinat Tliukrain) 
V. Government (1871), 14 M. I. A. 
112; Sherc Bahadur Singh (Thakut') 
V. Dariao Kuar (Thakurain) (1877), 
3 Calc. 645 ; Ramanund Koer ( Tha- 
kurain) y. Raghunath Koer (Thahu- 
rain) (1881), 9 I. A. 41; 8 Calc. 
769. 

^ See Madharav Manohar v. At- 
inaram Keshav (1890), 15 Bom. 
519. 

* See » Venkata Narasimha Appa 
Row (Sri Rajah) v. Rangayya Appa 
Row (Sri Rajah) (1905), 29 Mad. 
437. 

® This does not apply to a case 
where the property was held by a 
person claiming to be a member of 
the family, Bissessur Chuckerbutty v. 
Sectul Chunder Chuckerbutty (1868), 
9 W. R. C. R. 60 ; S. C. 8 W. R. C. 
R. 13. 
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the aid of the family property ^ from a stranger holding 
adversely to the family.^ 

There must have been an express or implied abandon- 
ment of their rights by the coparceners, and the copar- 
ceners must have been in a position to sue.^ 

Where the property recovered under these conditions 
consists of laud/ the recoverer, except perhaps he be the 
father, is not entitled to the property absolutely, but he is 
entitled on partition to take one-fourth share as a reward 
for the recovery, and he has to share the remainder with 
his brethren.® 

Wliere the recoverer is the father, the Mitakshara would 
apparently give him the whole of the property,® but the 
Bengal authorities are said to make no distinction between 
a recovery by the father or one by another coparcener.*^ 

The redemption of property is not a recovery within the meaning of 
tins rule.® 


‘ “ Yajnavalkya,” Bk. ii. v. 119; 
“ Mitakshara,*’ chap. i. s. 5, para. 11 ; 
“ Manu,” chap, ix. para. 209 ; Bolakec 
B'lhoo V. Court of Wards (1870), 14 
W. R. C. R. 34 ; Nara(janti Acharn- 
'niaparu v. Venkatachalapati NayanU 
vara (1881), 4 Mad. 250, at p. 
259. 

“ Naraganti Achammagaru v. 
Yoihatachalapati Naganivaru (1881), 
4 Mad. 250, at p. 259. 

^ Ibid., Visdlatchi Animal v, Anna- 
itanig Sastrg (1870), 5 Mad. H. C. 
150; Jugmohandas Mangaldas v. Sir 
Mdngaldas Nathuhhoij (188G), 10 Bom. 
528, at p. 551 ; Shaninarain Singh v. 
liughooburdgal (1877), 3 Calc. 508, 
at p. 511; 1 C. L. R. 343, at pp. 
345,346. See also Bissessut' Chucker- 
butty V. Sectul Chunder Chuckerbutty 
(1868), 9 W. R. C. R. 69; S. C. 
(1867), 8 W. R. C. R. 13. 

* K. K. Bhattacharya (“ Law Re- 
lating to the Joint Hindu Family,” 
p. 661) considers that this distinction 
only applies to arable laud. 

® ** Mitakshara,” chap. i. s. 4, para. 
3; Colebrooke’s “Digest,” vol. iii. 


p. 365 ; “ Daya-Krama Sangraha,” 
chap. iv. s. 2, para. 9. See Nara- 
ganti Achammagaru v, Venkatachala- 
pati Nayanivaru (1881), 4 Mad. 250, 
at p. 259. Where the property 
is impartible, the recoverer would 
apparently be entitled to a reward. 
Ibid., pp. 259, 260. 

® Chap. i. s. 5, para. 11. 

’ Mayne’s “ Hindu Law ” (7th ed.), 
pp. 360, 361, citing “ Dayabhaga,” 
chap. vi. s. 2, paras. 36-39 ; “ Daya- 
Krama Sangraha,” chap. iv. s. 2, 
paras. 7, 8; William Macnaghten, 
rol. i. 52; William Macnaghten, vol. ii. 
157. With the exception perhaps of the 
statement in 1 William Macnaghten, 
these are authorities of the Bengal 
school, in which the distinction could 
not be made. In Bolakee Sahoo v. 
Court of Wards (1870), 14 W. R. C. 
K. 34, the right of the father to the 
whole was maintained, but the ques- 
tion as to his being entitled only to 
an extra share does not seem to have 
been raised. 

® Visdlatchi Ammal v.i Annasamg 
Sastry (1870), 5 Mad. H. C. 150. 
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The iisc.of family money for the purpose of recovering such property 
floes not necessarily make it joint.^ 

(/) In a case ^(overned by the Mitakshara scliool of Obstructed 

® heritage. 

law, property inherited by obstructed inheritance {Sap^a- 
tihandha)^ i.e, from some person other than a natural or 
adopted father.^ 

As to projKjrty inherited from a rnnternal grandfather, see autCj 
p. 249. 

Under the Bengal school, inherited pro[)crty, from whomsoever it be 
inherited, is the absolute property of a male heir. 

(g) Accretions to separate property of any kind ^^id Acem^tiens and 
savings therefrom, and property purchased with the 
income thereof, or from the proceeds thereof.^ 

A member of a joint family claiming property as Burden of 
separate must show of what the separate property con- pjoperty^*^ 
sists,^ and that it was his separate acquisition. separate. 

As to the presumption with regard to the family being 
joint, see ante, pp. 226-229. 

Property^ purchased, or held, by or in the name of, or 
settled with a coparcener in a family which is joint in coparcener, 
estate,® is, if held in a manner not inconsistent with the 
property being joint, presumed, apart from special circum- 
stances, to have belonged to the coparcenary at the time 
of its acquisition.® 


' Bachcho Kuucar v. Dfiaram Das 

(1906), 28 All. 347. 

* Ante, p. 248, note 4. 

* Nund Coomar Lall {Baboo) v. 
Mazeeoddeen Hossein (1872), 10 B. 
I. R. 183; 18 W. R. C. R. 477; 
Nallatambi Chetti (Bayadur) v. Mu- 
kunda Chetti {Bayadur) (1868), 3 
Mad. H. C. 455; Saminadha PiUai v. 
Thangaihanni (1895), 19 Mad. 70; 
Lochun Singh v. Nemdharec Singh 
(1873), 20 W. R. C. R. 170; Bitam 
Singh v. Ujagar Singh (1878), 1 All. 
651 ; Jawahir Singh v. Ouyan Singh 
(1868), 3 Agra H. C. 78. See Ghose’s 
“ Hindu Law,” 2nd ed., pp. 375, 376. 

** See Bocniadi Lail (Bukshee) v. 
Dewkee Nundun Lall {Bukshee) 
(1873), 19 W. R. C. R. 223. 


^ Oane Bhive Parab v. Kane Bhicc 
(1867), 4 Bom. H. C. A. C. J. 169. 

® This includes money due on a 
bond, Kalee Sunkur Bhadoorec v. 
Kshan Chunder Bhadoorec (1872), 17 
W. R. C. R. 528. 

’ ffuro Soonduree Delia v. Doorga 
Doss Bhuttadiarjee (1871), 16 W. R. 
C. R. 265. 

* They may have separated in food 
or worship, ante, p. 227. 

Dhurtix Das Pandey v. AShania- 
soondri Dibiuh (1843), 3 M. I. A. 229, 
at p. 240 ; 6 W. R. P. C. 43, at p. 44 ; 
Prankishen Paul Chowdhry v. Mo- 
thooramohun Paul Chowdhry (1865), 
10 M. I. A. 403 ; 5 W. R. P. C. 11 ; 
Bisscssur Lall Sahoo v. Luchmessur 
Singh {Maharajah) (1879), 6 I. A. 
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There is no similar presumption in the case of property purchased by 
or in the name of dependent members of the family, who have no 
vested interest in the joint family, as, for instance, a son-in-law living 
in the house, ^ a wifo,^ under the Bengal school of law a son when the 
father is alive,^ or a female member of the family ; * but where the 
property had been purchased by the managing members in such name 
the presumption might arisc.*'^ 

'‘In the case of an ordinary Hindu family who are 
living together, or have their entire property in common, 
the presumption is that all that any one member of the 
family is found in possession of belongs to the common 


stock. That is the ordinary 


233, at p. 236 ; 5 C. L. K. 477, at p. 
479 ; Chectha (^Musmniat) v. Miheen 
TmI (Baboo) (1867), 11 M. I. A. 369; 
Luxlman Row Sadasow v. Mullar 
Row Bajce (1831), 2 Knapp, 60; 5 
W. K. P. C. 67 ; Kanhia Lai v, Debi 
Dos (1899), 22 All.' 141 ; Yanumula 
Ve)ikaya!m(Stree Rajah) v. Yamwmla 
Boochia Vankoyidora (St roe Rajah) 
(1870), 13 M, I. A. 333; 13 W. R. 
P. C. 4 ; Bodh Sing Doodhooria v. 
Ounesh Chunder (1873), 12 

B. L. R. 317, at p. 327 ; 19 W. R. 

C. R. 356, at p. 357 ; Prannath 
Chowdhry v. Kashinath Roy Chowdhry, 
W. R. 1864, C. R. 169 ; Ramphuf 
Si?igh V. Degnarain Singh (1881), 8 
Calc. 517 ; 10 C. L. R. 489 ; Jugo- 
dnniha Dehia v. Rohince Dchia (1875), 
23 W. R. C. R. 422; Heera Lall 
Roy T. Bidyadhur Roy (1874), 21 
W. R. C. R. 343 ; Cassumbhoy Ahmed^ 
bhoy v. Ahmedbhoy Hitbibhoy (1887), 
12 Bom. 280, at p. 309 ; Annundo 
Mohun Roy v. Lamb (1862), Marsh, 
169 ; 1 Hay, 374 ; Halt Singh v. 
Rcibee Singh (1870), 2 N. W. P. 308 ; 
Nw'singh Dass (Rai) v. Narain Pass 
(Rai) (1871), 3 N. W. P. 217; S. C. 
on appeal (1876), 26 W. R. C. R. 17 ; 
Gopeekrist Oosain v. Gungapersaud 
Gosain (1854), 6 M. I. A. 53 ; Stibbayya 
V. Surayya (1887), 10 Mad. 251; 
Subbayya v. (?Ae//awww(1886), 9 Mad. 
477 (where waste lands were brought 


presumption, and the onus of 


under cultivation) ; Gojyec Lall v. 
Bhugwan Poss (Mohunt) (1869), 12 
W. R. C. R. 7 ; Narayan Peshpande v. 
Anaji Peshpande (1880), 5 Bom. 130 ; 
Nilmoney Bhooya v. Gunga Narain 
Shahur 'Roy (1864), 1 W. R. C. R. 
334. See Balaram Bhnskarji r, 
Ramchandra Bhaskarji (1898), 22 
Bom. 922 ; Shib Pershad Chuckerbutty 

V. Gunga Monce Pebee (1871), 16 

W. R. 0. R. 291 ; Peela Singh v. 
Toofanee Singh (1864), 1 W. R. C. R. 
306 ; Bcharee Lai (Lalla) v. Modho 
Pershad (Lalla) (1866), 6 W. R. C. R. 
69. 

^ Possee Monce Possee v. Ram 
Chand Mohur (1867), 7 W. R. C. R. 
249. 

' Chowdraniv. Taring Kanth Lahiri 
Chowdry (1882), 8 Calc. 545. This 
decision was reversed on the facts, 
Pharani Kant Lahiri v. Kristokumari 
Chowdhrani (1886), 13 I. A. 70 ; 13 
Calc. 181. See Bindoo Bashinee 
Pebee v. Pearce Mohun Bose (1866), 

6 W. R. C. R. 312. 

’ Sarada Prosad Ray v. Mahananda 
Ray (1904), 31 Calc. 448. 

* Narayana v. Krishna (1884), 8 
Mad. 214. 

* See Chand Hurree Maitee v. 
Norendro Narain Roy (Rajah) (1S73\ 
19 W. R. C. R. 231. The purchase 
was made by the managing member 
in the name of the family priest. 
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cstablisjbing the contrary is thrown on the member of the 
family who disputes it.'* ^ 

“ The fact of the Hindu family is enough to put the purchaser upon 
inquiry, and if he deals with a single member without obtaining 
proof that the property is separate proj)crty he does so at his own 
risk.” ^ 

There has been some conflict as to whether it is necessary for the Proof of 
IKjrson claiming the property as joint to prove that there was a nucleus 
of family property from which the property in question might have 
been acquired, or whether mere proof that the acquirer was at the time 
of the acquisition a member of a Hindu family is not sufficient.^ Mr. 

Mayne * seeks to reconcile these decisions by pointing out how the 
burden of proof varies in accordance with the nature of the claim to 
separate property. 

It is difficult, if not impossible, to lay down a rule which will suit 
the circumstances of each case, but every weight must be given to the 
practice of sharing property in common as members of a joint family 
which prevails among Hindus. It rarely happens that a case depends 
upon the mere necessity to prove the existence of a nucleus of family 
proi>erty. 


' Bannoo v. Kashce Bam (1877), 3 
Calc. 315, at p. 317 ; Swianund 
Mohapattiir v. Soorjo Monee Dai/ec 
(1869), 11 W. R. C. h. 436. This 
presumption applies also to the case 
where the property has passed by 
sale into the hands of third parties 
and has been redeemed by private 
purchase by a coparcener; Gooroo 
Pershad Roy v. Debee Pershad 
Towaree (1866), 6 W. R. C. R. 58. 

- Shibosoondery Doasec v. Rakhall 
Doss Sirkar (1864), 1 W. R. C. R. 
38. 

* The following cases assert that it 
is unnecessary to prove a nucleus : 
Taruck Chundcr Poddar v. Jodeshur 
Chunder Koondoo (1873), 11 H. L. R. 
193; 19 W. R. C. R. 178; Gobind 
Chunder Mookerjee v. Doorgapersad 
Baboo (1874), 14 B. L. R. 337 ; 22 
W. R. C. R. 248; Shushee Mohun 
Pal Chowdhry v. Axtkhil Chunder 
Banerjec (1876), 25 W. R. C. R. 232 ; 
VedavaBi v. iVara^ana (1877), 2 Mad. 
19 ; Tara Churn Mookerjee v. Joyna^ 
rain Mookerjee (1867), 8 W. R. C. R. 


226. In the following cases a different 
view was entertained : Bholanath 
Mahta v. Ajoodhia Per sad Sookul 
(1873), 12 B. L. R. 336 ; 20 W. R. C. R. 
65; Denonath Shaw v. Hurrynarain 
Shaw (1873), 12 B. L. R. 349 ; Kristo 
Chunder Kurmokar v. Rughoonath 
Kurmokar (1873), 12 B. L. R. 352, 
note ; Hurish Chunder Doss v. Gouree 
Pershad Chatter jee (1871), 16 W. R. 
C. K. 162; Khilut Chunder Ohosc v. 
Koonj Ball Dhur (1868), 11 B. L. R. 
194, note; 10 W. R. C. R, 333; 
Radhika Prasad Dey v. Dhartmt Dasi 
Debt {Mussuinat') (1869), 3 B. L. R. 
A. C. 124; 11 Vf. R. C. K. 499. See 
Pran Kristo Mojoomdar v. Bhageerutee 
Qooptia (^Sreemutty) (1873), 20 W. R. 
C. R. 158 ; Chundro Tara Deba v. 
Buksh A/i(1869), 11 W. R. C. R. 305 ; 
Hurish Chunder Mookerjee v. Mokhoda 
Debia (1872), 17 W. K. C. R. 564 ; 
Sudannnd Mohapattur v. Soorjo 
Monee Dayee (1869), 11 W. R. C. R. 
436, at p. 438. 

* “ Hindu Law,” 7th ed., pp. 367, 
368. 
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Where there is such a nucleus it is clear that the burden is^iipon the 
]>erson who alleges that the property was a separate acquisition.^ 

When it is proved that there was family property, the fruits of 
which were capable of provi<ling for the acquisition of tlic property in 
question, then the person claiming the property as a separate acquisition 
must prove that the family property was not used for the acquisition.'^ 
The fact that the property had increased during a long period to a 
considerable value from a small nucleus of family property is not 
sufficient to repeat the presumption that it was all family property.^ 

The purchase of property in the name of one member 
of the family, or the use of his name in documents relating 
to the property,^ or in the carrying on of law suits by him 
alone,® or an entry of his name in revenue records,® does 
not by itself show that the acquisition was separate, or 
that there had been a separation, particularly where that 
member is the managing member of the family;"^ but 
where a purchaser from such member has been misled, the 
family may, in some cases, be estopped from claiming the 
property as joint,® and in conjunction with other evidence 
of separation, or of separate acquisition, such evidence 
may be of importance.^ 


^ Lai Bahadur v. Kanhaia L<d 
(1907), 34 I. A. 65; 29 All. 244; 
11 C. W. N, 417 ; Anandrao Gun- 
putrao V. Vasantrao Madhatrao (1907), 
IIC.W. N. 478. 

* Sec Tara Churn Mvohtrjcc v. 
Joifnarain Mookerjee (1867), 8 W. R. 
C. R. 22G. 

® Tottempxuli Vcnkataralmm v. 
Totti'inpudi Scshaxiuiw (1903), 27 
Mad. 228. 

* Ante, p. 26 1 . J)hur?n Das Pandey 

V, Sharna Soondri Dibiah (1843), 3 
M. I. A. 229, at p. 240 ; 6 W. R. P. C. 
43, at p. 44 ; Janokee JDassee v. Kisto 
Komul /S'/m/fA (1862), Marsh. 1 ; Deela 
Singh Y, Toofance Singh (1864), 1 

W. R. C. R. 306 ; Beharee Lal{Lalld) 

V. Modhih’Pershad (Lalla) (1866), 6 

W. R. C. R. 69 ; Runject Singh v. 
Madud Ali (1868), 3 Agra, 222 ; 
Shibosoondery Dossee v. Rakhall Doss 
Sirkar (1864), 1 W. R. C. R. 38: 
Mun Mohince Dabce v. Soodamonee 


Dabee (1865), 3 W. R. C. R. 31 . See 
Umrithnath Chowdhry v. Qourcenath 
Chou'dhry (1870), 13 M. I. A. 542 ; 
6 B. L. R. 232; 15 W. R. P. C. 10; 
Vedavalli v. Narayana (1877), 2 Mad. 
19. 

* Dcda Singh v. Toofance Singh 
(1865), 1 W. R. C. R. 306. 

® Jussoondah v. Ajodhia Pershad 
(1867), 2 Ind. Jur. N. S. 261. 
See Rewa Prasad Sukal v. Deo Dutt 
Ram Sukal (1899), 27 I. A. 39 ; 
2 Calc. 515 ; 4 C. W. N. 582. 

^ Kishen Komul Singh v. Janokee 
Dossee (1862), W. R. Sp. No. 3 ; 1 
Ind. Jur. 0. S. 23. 

“ See Oour Chunder Biswas v. 
Greesh Chunder Biswas (1867), 7 
W. R. C. R. 120, at p. 122. 

® See Bholanath Mahta v. Ajoodhia 
Persad Sookul (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65 ; Peary Loll 
V. Bhawoot Koer (1862), W. R. Sp. No. 
18. 
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The presumption may be rebutted by showing that 
property has been self-acquired from separate funds, with- 
out the aid of the coparcenary property, and that the 
property is held separately,^ or by proof of separation 
before the acquisition, or by proof that at the time of 
acquisition there was no family property out of which it 
could have been acquired,^ or by proof of separation after 
the purchase, ana exclusive possession of the property 
thereafter.^ 

Evidence as to the source of the purchase-money is generally the 
most satisfactory mode of proof, but it is not indispensable.^ 

Where it is admitted or proved that property in dispute 
was not acquired by use of coparcenary funds,® or that a 
partition has already taken place,® the burden lies upon 
the person alleging the property to be joint. 

Where property was in its origin a separate acquisition 
of an individual member of the family, the burden of 
proving that it has become joint property, ie. that its 
character has been changed by treatment,*^ is on tlie 
person making the assertion.® 

There is no presumption that a family possesses any 


^ Lokenath Surrna v. Ootna Moyce 
Dabec (1864), 1 W. R. C. R. 107. 

* See Gwiga Dhuv Chatterjee v. 
Soorjo Nath Chatterjee (1871), 15 
W. R. C. R. 446. 

* Bholanath Mahta v. Ajuadhia 
Fersad Sookul (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65. 

* See Dhurrn Das Pandey v. Shama 
Soondri Dibiah {Mussumat) (1843), 
3 M. I. A. 229 ; 6 W. R. P. C. 43 ; 
Dhunookdharec Lall v. Gunput Lali 
(1868), 11 B. L. R. 201, note; 10 
W. R. C. R. 122 ; Bholanath Mahta v. 
Ajoodhia Fersad Sookul (1873), 12 
B. L. R. 336; 20 W. R. C. R. 
85. 

* Narayan Babaji v. Nana Manohar 
(1870), 7 Bom. H. C. A. C. J. 153, at 
pp. 176, 177. 


® Bam Qhulam Singh v. B((ni 
Behari Singh (1895), 18 All. 90 ; 
Narayan Babaji v. Nana Manohar 
(1870), 7 Bom. H. C. A. C. J. 153, at 
pp. 176, 177 ; Bam Oobind Koond v. 
Hossein Ali(^Moulvie Syud) (1867), 7 
W. R. C. R. 90 ; Vinayak Narsinvh 
v. Datto Oovind (1900), 25 Bora. 367 ; 
Frem Chund Ban v. Barimba Bebia 
(1871), 15 W. R. C. R. 238. 

^ Ante, p. 251. 

* See Venkataramanayamma Gam 
{Sri Baja Chelikani) v. Appa Bau 
Bahadur Garu (1897), 20 Mad. 207, at 
p. 220. This decision was set a^lde on 
appeal (1902), 29 I. A. 156 ; 25 Mad. 
678 ; 7 C. W. N. 1, but this dictum as 
to the burden of proof was untouched 
by the decision of the Judicial 
Committee. 


Rebuttal ot 
presumption. 


Originally a 

separate 

acquisition. 
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property. 
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particular property,^ or any property at all.^ ^ person 
who claims a share in property as belonging to a joint 
family, of which he is admitted or has been proved to 
be a member, must prove either that the property was 
held or acquired by the members of the family as such,^ 
or that the person in whose possession it is is a member 
of the family.^ 

He may, of course, rebut evidence of self-acquisition 
by evidence as to the source of the acquisition, or by other 
evidence tending to show that the property was joint. 


^ See Obhoy Churn Chose v. Gohind 
Chimder De\j (1882), 9 Calc. 237. 

^ Toolseydas Ludha v. Premji Tri- 
vumdas (1888), 13 Bom. 61, at p. 66. 
See Nanabhai Oanpatrao Dhairyavan 
V. Achratbai (1886), 12 Bom. 122, at 
p. 131. 

® See Balaratn Bhaskarji v. Ram- 
chandra Bhaskarji (1898), 22 Bom. 
922, at p. 931 ; Obhoy Churn Chosen, 
Gobind Chunder Doy (1882), 9 Calc. 
237. 


^ Cases, antCy p. 263, note 1, and 
p. 264, note 4. A different view was 
entertained in Shiu Golam Sing v, 
Baran Sing (1868), 1 B. L. H. A. C. 
164, at p. 167, where it was said, 
“ He must, at least, show that the 
defendants whom he sues constitute 
a joint family, and that the property 
in question became joint property 
when acquired, or that at some period 
since its acquisition, it has been 
enjoyed jointly by that family.*' 



CHAPTER VII. 

MANAGEMENT AND DISPOSAL OV PROPERTY OF JOINT 
FAMILY. 

The proceeds of undivided property must be brought, Application of 
according to the theory of an undivided family, to the coparcenary 
common chest or purse, and there dealt with according to 
the mode of enjoyment by the members of an undivided 
family.^^ i 

This principle was laid down in a case governed by tbc Mitakshara 
school of law, but it would apjdy also to a joint family governed by the 
Bengal school of law, it being remembered that in the latter case sons 
have not during their father’s lifetime any interest in the family chest 
or purse. 

Although a coparcener is not entitled ordinarily to credit for moneys Paymeuts oa 
paid by him out of his own funds for the benefit of the family on the 
improvement of the estate,*^ he is entitled to such credit where it is 
clear that he reserved his right to such credit, as where he paid the 
money to save the coparcenary estate from sale for arrears of Govern- 
ment revenue.^ 

Except where in a coparcenary governed by the Mitak- All coparceners 
1 1 _ to bo parties to 

sliara the father has power to act independently oi transactions. 

his sons,^ each coparcener must either himself, or by a 

manager having power in that behalf, be a party to every 

transaction relating to the coparcenary property.^ 


^ Appovier v. Hama Suhba Ayyan 
(1866), 11 M. I. A. 75, at p. 90 ; 8 
W. R. P. C. 1. 

- Muttusvami Gaundan v. Subbiram- 
anya (7aundan(1863), 1 Mad. H. C. 309. 

* Viziatiagram (^Rajah of) v. 
Setrucherla Somasekharadaz (^Rajah) 
(1903), 26 Mad. 686. 


* Viz. in contracting debts, posty 
chap. viii. 

® See Sanyappa v. <Sa/K?/)a?ma(1870), 
7 Bom. H. C. A. C. 141 ; Ghunshyam 
Singh V. Runjeet Singh (1865), 4 
W. R., Act X. R. 39. 
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No coparcener, unless he he the manager, lias power to enhance rent 
or eject tenants at his pleasured 

It has been held ^ that payment to one of several joint proprietors 
is a payment to all. This would, it is submitted, depend upon tlio 
circumstances. Where there is a manager a tenant would rarely be 
entitled to pay to any other coparcener. Under some circumstances a 
debtor might get a discharge by payment to one coparcener,^ hut it 
would ordinarily be safer for him to require a receipt from the manager 
or from the whole body of coparceners. 

Parties to All the coparceners must be parties to a suit or execu- 
Buits. proceedings relating to the coparcenary property,^ or 

to a trade or business belonging to the family,^ even if it 
be founded on a transaction which was validly entered 
into by the manager,® but a decree made against the 
father'^ or other manager, as representing the family, 
without any objection being made as to want of parties, 
may bind tlie other coparceners.® 

Thus one coparcener cannot sue alone to eject a tenant,^ and cannot 

^ Bdlaji Baikaji Binge v. Qopal Mahton (1876), 2 Calc. 149 ; Sheo 

(1878), 3 Bom. 23. See cases below, CLura Narnia Singh v. Chukraree 

note 9, and p. 269, note 1. JWs/iad Nai'ain Singh (1871), 13 

^ Oodit Narain Singh v. Hudson W. K. C. R. 436; Nundun Lall v. 

(1866), 2 W. R., Act X. R. 15. Jdogd (1874), 22 W. R. 0. R. 74; 

^ See Qurnshantappa v. ChannuU- Arunachala Pillai v. Ygihialiuga 

lappa (\m)y 24 Bom. 123. Madaligar (1882), 6 Mad. 27; Hari 

^ See Civil Procedure Code, 1908, Gopal v. Gokaldas Kushabashvt(lS^7)t 

order i. rules 1, 3, 4; Act XIV. 12 Bom. 158. 
of 1882, ss. 26, 28. Gurticagga * Jugal Kishore v. Hu/asi Bam 
Gouda V. Dattatraija Anant (1903), (1880), 8 All. 264; liainscbuk v. 

28 Bom. 11; VadihU Lalluhhai iiandti// Ahondoo (1881), G Calc. 815 ; 

V. Shah Khushal Balpatram (1902), 8 C. L. R. 457. See V ad Hal Lalluhhai 

27 Bom. 157 ; Muhamrmd Askari v. v. Shah Khushal Balpatram (1902), 

Jiadhe Barn Singh (1900), 22 All. 27 Bom. 157 ; Anant Bam v. Channu 

307 ; Balkrishna Sakharam v. Moro (1903), 25 All. 378. Where 

Krishna Bahholkar (1896), 21 Bom. there is a contract by or in the name 

154 ; Banarsi Bas v. Maharatii Knar of the manager, he alone need be a 

(1882), 5 All. 27 ; Bhoolbas Kooawur party. Gopal Bas v. Badri Nath 

i^Mussumat) v. Juggeshur Sahog (1904), 27 All. 361. 

(1876), 3 I. A. 7, at p. 26; 1 Calc. ^ Jos Bani v. Sher Singh (1902), 
226, atpp. 243, 244; 25W.R. C. R. 25 All. 162; Alagapjxi Chetti v. 
285, at p. 289; Bajaram Teicari v; Chetti (1894), 18 Mad. 33. 

Lachman Prasad (1869), 4 B. L. R. As to mortgages by the father, see 
A. C. 118; 12 W. R. C. R. 478; joosf, pp. 283-285. 

Gopal V. Mo/cnaghten (1881), 7 Calc. ’’ See Act XIV. of 1882, s. 34, Civil 
751 ; Unnoda Persad Boy v. Erskinc Procedure Code, 1908, order i. t. 13. 
(1873), 12 B. L. R. 370; 21 W. K. » Post, p. 278. 

C. R. 68 ; Nathuni Mahton v. ManraJ ® Beasut Hosscin v. Chorwar Singh 
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sue for enhancement of rent,^ or for his siiare of the rent,^ unless by an 
express or!hiplied arrangement between the coparceners and the tenant 
he collects his share separately.^ 

In Ha may y a v. Venkataratnam,'^ where a suit was brought by a 
manager as representative of the himily, the Court considered that the 
omission to make the coparcener a x>arty was a mere formal error. 

When a coparcener declines to be a ^daintiff,^ or where he is acting 
in collusion with the tenant® or other person sued, he may bo joined as 
a defendant. 

If the suit be barred against some of them, the whole suit fails."^ 

It has been held that where one of the family has 

(1881), 7 Calc. 470; 9 C. L. R. 2G0; Scalas/iiv (1906), 30 Bom. 477 ; 

Sri Chitud V. Nimchand Sahu (1870), ILiradhun Oossamec v. Ram Newaz 


5 B. L. R. App. 25; 13 W. R. C. R. 
337 ; Krish/iarav Jahagirdar v. 
Govind Trimhah (1875), 12 Bom. 
H. C. 85. 

^ Jogendro Chunder Qhose v. Nobiri 
Chnndcr Choilojxulhya (1882), 8 Calc. 
353; Batkriahna Sakhavayn v. Moro 
Krishtia DLibholkar (1896), 21 Bom. 
154. As to a suit by a registered 
zemindar under Act VIII. (M. C.) of 
1865, see A////aj?pav. f 'cnkcda Krishna- 
marazu (1892), 15 Mad. 484. 

® Bhynd) Mundid v. Gungaram 
Ronnerjee (1872), 12 B. L. R. 290, 
note; 17 W. R. C. R. 408 ; Hurhishor 
Bus Bhooya v. Jooyul Kishor Saha 
Roy (1871), 12 B. L. R. 293, note ; 
16 W. R, C. R. 281 ; Anaoda Churn 
Roy V. Rally Coomar Roy (1878), 

4 Calc. 89 ; 2 C. L. R. 464. 

^ G un i Mahomed v . Door g a P) -osh ad 
Mytsc (1878), 4 Calc. 96, 2 C. L. R. 
370 ; Ganga Narayan Da,s{ v. Saroda 
Mohan Roy (1869), 3 B. L. R. A. C. 
230 ; 12 W. R. C. R. 30 ; Lootfulhiwk 
V. Gopce Churn Mojoomdar (1880), 

5 Calc. 941 ; 6 C. L. R. 402 ; Doorga 
Churn Surma v. Jampa Dossec (1873), 
12 B. L. R. 289 ; 21 W. R, C. R. 46 ; 
Rakhal Chunder Roy Choirdhry v, 
Mahtah Khan (1876X 25 W. R. C. R. 
221 ; Dinohundhoo Chowdhry v. 
Dinonath Mookerjee (1873), 19 W, 
R. C. R. 168 ; Shamrathi Singh v. 
Kishan Prasad (1907), 29 All. 311 ; 
Kashinath Chimnaji v. C/dmnaJi 


Missry (1872), 17 W. R. C. R. 414 ; 
Salehoonism Khatoon v. Mohesh 
Chicnder Roy (1872), 17 W. R. C. R, 
452; Sree Misscr v. Crowdy (1871), 
15 JV. R. C. R. 243. 

^ (1893),17Mad.l22,atpp.l26,127. 

Hajaram Tetvari v. Lachman 
Prasad (1869), 4 B. L. R. A. C. 118 ; 
12 W. R. C. R. 478 ; Dumrkanath 
Mi tier v. Tara Prosunna Roy (1889), 
17 Calc. 160 ; Kali Chandra Singh v. 
Rajkishorc Bhuddro (1885), 11 Calc. 
615 ; Kattushcri Pisharcth Kanna 
Pisharody v. VaUotil Manakel Nara^ 
yanan Somayajipad (1881), 3 Mad. 
234; Parameswaran v. Shangaran 
(1891), 14 Mad. 480 ; Juggodumba 
Dossec V. Haran Chuyidcr Dutt (1868), 
10 W. R. G. R. 108; Qokool Pershad 
V. Etiiaree Mahto (1873), 20 W. R. 
C. R. 138. 

Jadn Doss v. Sutherland (1878), 
4 Calc. 556 ; 3 C. L. R. 223 ; Doorga 
Churn Surma v. Jampa Dasseo (1873), 
12 B. L. R. 289; 21 W. R. C. R. 46. 
See, however, Jadoo Shat v. Kadum- 
hinee Dossec (1881), 7 Calc. 150. 

^ Kalhlrs Kevaldas v. Nathu 
Bhagvan (1883), 7 Bom. 217 ; 

Shami'athi Singh v. Kishan Prasad 
(1907), 29 All. 311; Rnmsehuk v. 
RamlaJl Koondoo (1881), 6 Calc. 815 ; 
8 C. L. R. 457 ; contra Labhu Ram 
V. Kanshi Ram (1905), 76 P. L. R. 
Cf. Rarndoyal v. Junmenjoy Coondoo 
(1887), 14 Calc. 791. 
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entered into a contract in his own name he can enforce it 
alone.^ 

Where he has been put in possession of a portion of 
the property by the others, he may be able to sue alone 
in respect of it.^ 

A coparcener can sue for damages for an act by which ho is 
individually damnified.'^ 


Manager. 

The property of a joint family is ordinarily managed 
by one of the coparceners who represents the family to the 
outside world. The father, if living, of a family governed 
by the Mitakshara school of law would be the manager.^ 
In other cases, the eldest male member of the family 
would ordinarily, but not necessarily, be selected.® 

When the coparceners cannot agree as to the selection of a managci’, 
a partition seems to bo tho only practical remedy. 

In Bengal tho manager is called the “ Karta'^ 

The manager is not an ordinary agent of the family.^ 
He is thus described by Mr. Cowell ’ : When, therefore,’ 
we come to define the relation of each member, especially 
of the managing member, to the joint family and the 
joint estate, we are brought into contact with a relation- 
ship which has no counterpai’t in English law. Neither 
the term ' partner,* nor * principal,* nor ‘ agent,* nor even 
‘ coparcener,* will strictly apply. He is, in fact, a sort of 
representative owner, his independent rights being limited 


^ Bungsee Singh v. Soodisht Lull 
(1881), 7 Calc. 739 ; 10 C. L. R. 263. 

* Amir Singh v. Moazzum Ali 
Khan (1875), 7 N. W. P. 58. 

® Gopee Kishen Oossain v. JRyiand 
(1868), 9 W. R. C. R. 279. As, for 
instance, a claim for mesne profits, 
Chundee Chowdhry v. Macnaghten 
(1875), 23 W. R. C. K. 386. 

* See Surja Prosad {Lola) v. 
Qolah Chand (1900), 27 Calc. 724, 


at p. 743; 4 C. W. N. 701, at p. 
711. 

® See K. K. Bhattacharya’s “Joint 
Hindu Family,” pp. 209, 223. As to 
the disqualification of a father, or 
other manager, see ibid.^ pp. 220, 221. 

^ Muhammad Askari v. liadhe Mam 
Singh (1900), 22 All. 307, at pp. 317, 
320. 

^ “Tagore Law Lectures,” 1870, 

p. 108. 
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on all sides by the correlative rights of others, and 
burdened Vith a liability, coextensive with his ownership, 
to provide for the maintenance of the family.” 

In dealing with the same question, the Judicial Com- 
mittee said,^ “ The relation of such persons is not that of 
principal, or agent, or of partners ; it is much more like 
that of trustee and cestui que trust.” 

The manager is the de facto guardian of the interests of Guardiauship 

° , o of share in 

minor coparceners in the coparcenary property.-^ joint family 

property. 

“ A guardian of the property of an infant cannot properly be 
appointed in respect of the infant’s interest in the property of an 
undivided Mitakshara family ... on the plain ground that the 
interest of a member of such a family is not individual property at all, 
and that therefore a guardian, if appointed, would have nothing to do 
with the family property.”^ These observations of the Judicial 
Committee would apparently apply also to the appointment of a 
guardian by a High Court.** This principle does not apply when all 
the coparceners are minors and a guardian of the property is appointed 
of the whole number, but the order should reserve liberty to any minor 


‘ Annamalai Chetty v. Murugasa 
Chetty (1903), 30 I. A. 220, at p. 228 ; 
26 Mad. 644, at p. 653; 7 C. W. N. 
754, at p. 765. See Chuckun Lall 
Singh v. Poran Chunder Singh (1868), 
9 W. R. C. R. 483. 

2 As to his powers of sale, see post, 
pp. 280 et seq. 

* Oharib-ul-lah v. Khaiak Singh 
(1903), 30 I. A. 165, at p. 170 ; 25 
All. 407, at p. 416 ; 7 C. W. N. 681, 
at ,p. 687 ; Bindaji Laxuman Tri~ 
putikar V. Mathurahai (1905), 30 
Bom. 152. See Pandhu Prasad v. 
Dhiraji Kuar (1898), 20 All. 400. 
Virupakshappa v. Nilgangava (1894), 
19 Bom. 309 ; Sham Kuar v. Mohan^ 
unda Sahoy (1891), 19 Calc. 301 ; 
Jhabbu Singh v. Ganga Bishan (1895), 
17 All. 529. In Doorga Persad v. 
Kesho Persad Singh (1882), 9 I. A. 
27; 8 Calc. 656, it was taken for 
granted that a certificate under Act 
XL. of 1858 could be given to a 
co-sharer. Cf. Act IV. of 1892, s. 2, 
Act I. (M. C.) of 1902, s. 17. 

♦ In In re Manilal Hurgovan (1900), 


25 Bom. 353, the High Court of 
Bombay, under its general jurisdic- 
tion, and apart from the Guardians 
and Wards Act, appointed a guardian 
of the interest of a minor in property 
held by a family governed by the 
Mitakshara school of Hindu law. In 
doing so the Court said (at p. 357), 
“ But in coming to this conclusion 
we desire to add that it is a power 
to be exercised with the greatest 
caution. We make the appointment in 
this case because the person applying 
to be appointed the guardian is also 
the manager of the family to which 
the minor belongs, and thus we do 
not introduce into the family any 
element of possible disturbance. I 
can hardly imagine a case in which 
it would be right to grant such an 
appointment unless the applicant 
were the manager, and it is expressly 
upon this ground that we make the 
appointment in this case.” See also 
Jairam Luxmon (1892), 16 Bom. 
634; Jagannath Ramji (1893), 19 
Bom. 96, 
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on attaining majority to apply for removal of the guardian or restriction 
of his power.^ • 

Where the minor has separate property there would be no objection 
to the appointment of a guardian, ^ and in any case a guardian of his 
person can be appointed.^ 

Representation When the members of the family have represented that a member 
of authonty. Qtj^cr than the manager is entitled to act as such, they are bound by 
his acts in the same as if he had been do jure manager.'* 

Duty of The duty of the father or other manager is to manage 

manager. property of the joint family for the benefit of such 

family as a whole; to realize the income of the family 
property, pay the debts ® and other outgoings connected 
with the management, and expend tlie residue for the 
benefit of the family and its members. He must provide 
for the maintenance, education, marriages, shrads, and 
other usual religious expenses of the coparceners,® and of 
such members of their family as they are, or were when 
alive, legally or morally bound to maintain,'^ including 
their illegitimate sons when not coparceners,® and also of 
persons disqualified from inheritance and their families.® 
In expending money for the benefit of an individual 
member or his family, he need not take into account the 
share which such member would be entitled to on a 
partition.^® 

Widows and daughters entitled to maintenance out of 
coparcenary property would lose the right under the same 


^ liinddji Laxwnan Triputikar v. 
Mdthurabai (1905), 30 Bom. 152. 

- See Bandhu Prasud v. Dhiraji 
Knar (1898), 20 All. 400. 

^ Virnpakshappa v. Kilganijava 
(1804), 19 Bom. 309. 

‘ See Mudit Naratjan Singh v, 
Rauglal Singh (1902), 29 Calc. 797 ; 
Krishna Ay gar v. Krishnasami Agyar 
(1000), 23 Mad. 597. Act I. of 1872, 
s. 115. 

^ Where he cannot pay the debts 
out of income, he may have to 
alienate the property, see post, 
pp. 280 et seq. 

® Ante, p. 242. 

• As to widows, see ante, p. 85. 


As to the marriage of daughters, see 
Viiifiuntam Ammangar v. Kallapiran 
Ayyangar (1900), 23 Mad. 512. 

« Ante, p. 233. 

Ante,p.2^b. “Mitak8hara,”chap. 
ii. s. 10, paras. 12-14 ; “ Dayabhaga,’' 
chap. V. paras. 10, 11; “ Vyavahara 
Mayukha,” chap. iv. s. 11, para. 10 ; 

Dattaka Chandrika,^’ s. 6, para. 2; 
K. K. Bhattacharya’s “ Law of the 
Joint Family,’’ p. 295. A list of 
the persons entitled under the Rishi 
texts to maintenance, is to be found 
in R. C. Mitra’s “Law of Joint 
Property,” pp. 60-68. 

See K. K. Bhattacharya, “ Law 
of the Joint Hindu Family,” p. 193. 
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circumstances as those which would deprive them of 
maintenance from the separate estate of their deceased 
husband or father.^ 

“Of course no member of a joint Hindu family is liable to his 
coparceners for anything which might have been actually consumed by 
him in consequence of his having a larger family to support, or of his 
being subject to greater expenses than the others ; hut this is simply 
because all such expenses are justly considered to be the legitimate 
expenses of the whole family. Thus, for instance, one member of a 
joint Hindu family may have a larger number of daughters to marry 
than the others. The marriage of each of those daughters to a suitable 
bridegroom is an obligation incumbent upon the whole family so long 
as it continues to be joint, and the expenses incurred on account of 
such marriage must be necessarily borne by all the members without 
any reference whatever to respective interests in the family estate.’* ^ 

It is competent to the members of the family to make a special Arrangement 
arrangement as to the accountability of the manager, ^ or as to the way 
. in which the family is to be managed. 

By arrangement a manager may keep a separate account of expenditure Separate 
on behalf of a particular member of the family, and on a partition such gx^cn^h^ure. 
member may become liable for the amount appearing due on such 
account.^ 

In a suit for partition a coparcener can require the Accom\t by, 
manager to furnish an account of his dealings with the 
coparcenary property for the purpose of ascertaining 
the amount of the property to be partitioned.® 

In the case of a partition between members who have been in pos- 
session of different portions there may be no bJich riglit to an account.® 

^ AntCy pp. 81, 1 12. * Soorjeemoney Dossee (^Sreemutty') 

* Ahhaychandra Roy Chowdhry v. v. Denohundoo MuUick (1857), 6 M. 

Pyari Mohan Ouho (1870), .5 B. L. K. I. A. 526, at. p 540. 

347, at p. 349 ; 13 W. R. F. B. R. 75, * Daviodardas ManeklcU v. Uttain^ 

See Soorjeemoney Dossee (^Sreemutty) ram Maneklal (1892), 17 Bom. 271. 

V. Denohundoo MuUick (1857), 6 M. See Venkata Narasimha Naidu {Raja 
I. A. 526, at p. 540. See Ranganmani Bommadevard) v. Bhashyakarlu Naidu 
Dasi{S, M,')\. Kasinath Dutt (1868), {Raja Bonimndevara') (1902), 29 I. A. 

3 B. L. R. 0. C. 1, at p. 4, differed 76, at p. 81 ; 25 Mad. 367, at p. 379 ; 

from on another point in Ahhay^ 6 C. W. N. 641, at p.< 647 ; Soorjee- 

chandra Roy Chowdhry v. Pyarimohan money Dossee {Sreemutty') v. Deno- 
Quho (1870), 5 B. L. R. 347 ; 13 bundhoo MuUick (1857), 6 M. I. A. 

W. R. F. B. R. 75. 526, at p. 540. 

* See Ramahhadra {Rajah Setru~ * Konerrav v. Ourrav (1881), 6 

cherld) V. Virabhadra Suryanarayana Bom. 589, as explained in Damo- 
{Rajah Setrucherld),{\H99')y 26 I. A, dardas Maneklal v . Uttamram Manek- 
167; 22 Mad. 470; 3 C. W. N. 533. /a/(1892),17Bom.271,atpp.278,279. 

H.L. T 
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Although he doevS not seek for partition, a coparcener, 
who does not himself take part in the management of the 
property, may at any time by suit require the manager to 
account for his dealings with the family property,^ but he 
is not entitled, while he remains undivided, to require any 
particular share of the profits to be made over to him.^ 

The cost of taking such account would probably not be on the same 
footing as the costs of an account, which is ancillary to partition. The 
Court would probably, unless default apx)eared in the manager's accounts, 
or unless the manager had declined to render any information to his 
coparceners, or where the person seeking the account was in possession 
of complete information as to the accounts, require the coparcener 
asking for an account to pay the costs. Where the account is ancillary 
to the partition, the costs would ordinarily be borne in i)roiX)rtioii to 
the shares. 

In furnishing such account, the managing member of a 
joint family is entitled to credit for all sums of money 
bond fide spent by him for the benefit of the joint f amily. 
He must be debited with all sums which he has actually 
misappropriated, or which he has spent for purposes other 
than those in which the joint family was interested.^ 

“ What that account should lx?, so as to <lischarge liim from his 
liability to account as manager, and what objections the other inemlx?rs 
can take to it, must . . . depend on the conduct of the manager and 
the other members, the nature of the proj)erty, and the circumstances 
of the family, and cannot be satisfactorily stated in definite terms. 

An arrangement between the coparceners as to the management of 
the property may be such as to render the manager liable to an account 
on the footing of an ordinary agency.* 


^ Abhaychiuulrd Jxoy Chou'tlhry y. 
Pyari Mohan Guho (1870), 5 B. L. 
ll. 847; 13 W. U. F. B. K. 75; 
Nowlaso Kooercc (^M ussamut') v. Lall~ 
jee Modi (1874), 22 W. K. 0. K. 
202 . 

* See Shndximind Mohapatlur v. 
JJononiaicc Voss Mohapattur (1866), 
6 W. R. C. R. 256, at p, 259 ; Ganpat 
V. Annaji (1898), 23 Bom. 144 ; Chuc~ 
kun Lull Sinyh v. Poran Chunder 
Singh (1868), 9 W. R. C. R. 483, as 
explained in Ahhaychandra Hoy Chow^ 
dhry v. Pyari Mohan Gaho (1870), 5 
B. L. R. 347, at pp. 354-356; 13 


W. R. F. B. R. 75, at p. 79 ; Nonlaso 
Kooeree {Alussamut) v. Lalljec Alodi 
(1874), 22 W. R. C. K. 202. 

® Ahhaychandra Hoy Choirdhry v. 
Pyari Mohan Guho (1870), 5 B. L. R. 
347, at p. 349 ; 13 W. R. F. B. R. 75. 

* Vamodardas Maneklal v. Uttam- 
ram Maneklal (1892), 17 Bom. 271, 
at p. 279. 

* Hamahhadra (Jiajah Setruchcrla) 
V. Virahhadra Suryanarayana (^HajaJi 
Sctruchcrhi) (1899), 26 I. A. 167 ; 22 
Mad. 470; 3 C. W. N. 533. See 
Shankar Baksh y. Ilardeo Baksh 
(1888), 16 I. A. 71 ; 16 Calc. 397. 
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A coparcener is not, except under special circumstances, entitled to 
ask for an account of a portion of the property only. Where a trading 
business forms a part of the assets of the joint family, one member 
cannot sue for an account of past profits and losses, apart from the 
accounts of the joint family.^ 

The manager represents the family in transactions with Powers of 
outsiders. He has the ordinary powers incident to the 
due management of the piroperty ; ^ but he can act only 
with the assent, express or implied, of the body of 
coparceners,® 

Where a portion of the family assets consists of a VamWy 
trade or other business, the manager, or other member 
of the family in charge of the business, has all the 
powers which are usually exercised by a person carry- 
ing on such business, and can bind the members of the 
family by debts properly incurred for the purposes of 
the business,^ but minor members are only liable to the 
extent of the assets of the business, i.e. the joint family 
property.® 

“A trade like other personal projierty is descendible amongst Uindus, 
but it does not follow that a Hindu infant, who by birth or inheritance 
becomes entitled to an interest in a joint family business, becomes at 
the same time a member of the trading partnership which carries on 

' See Sanuilhhai Nathuhhai v. muid Nundtj (1878), 3 Calc. 738; 2 

Sonieshvar (1880), 5 Uoni. 38, at C. L. P. 440; Huldvo Soyuw y, Moha~ 

p. 40. rak Al> (1902), 29 Calc. 583 ; G C. W. 

* See Kotta l\*am<is<(nu Chetti v. N. 370; Shoo Pershad Siuifh y. K<tj 

Jidngar i Si’shuma Nayanivarii Kumar Lai (1892), 20 Calc. 453; 

3 Mad. 145, at p. 150. Morrison v. Vfrschoijle (1901), 6 C. 

® Chimnaji Govind Godholc v. W. N. 429, at p. 458 ; Nagendra 

Dinkar Dhondev Godbole (1886), 11 Chamlr a Deg y . Amnr Chandra Kundu 
Bom. 320, at p. 324. (1903), 7 C. W. N. 725. In the matter 

* Jtamlal Thakursidas v. Lakhmi- of Haroim Mahomed (1890), 14 Bom. 

cArtwti (1861), 1 Bom. H. C. 189; Nunna Jirahmayija Setti v. 

App. li. ; Samalhhai Nathuhhai v. Chedarahoyina Venkitaswamy 
Someshvar (1880), 5 Bora. 38; 26 Mad. 214. 

Sakrabhai Nathuhhai v . Maganlcd * Johurra Bihec y. Sreo Oopal 
Mulchand (1901), 26 Bom. 206; Misser (1876), 1 Calc. 470; Bi- 

Bemola Bossee v. Mohun Dossee shambhar Nath y. Sheo N train 

(1880), 5 Calc. 792; 6 C. L. R. 34; 29 All. 166; Bishambhar Nath v. 

Johurra Bibee v. 8ree Oopal Misser Fateh Lai (1906), 29 All. 176 ; Joy- 

(1876), 1 Calc. 470; Prem Chand kisto Cowar v. Nittyanund Nundy 

Bauthray. Badhica Lull Boy (1^11)^ (1878), 3 Calc. 738; 2 C. L. R. 

1 Shome, 1 ; Joykisto Cowar v. Nittya- 440. 
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the buBiiiess. He can only become a member of the partnenahip by a 
conbentiont act on the part of himself and the partners.” ^ 

The manager cannot start a new business so as to bind minor 
coparceners,- or adult coparceners who do not consent. 

Tlie hict that all the coparceners are partners in the business must, 
if disputed, be proved.^ 

Where the business is carried on by the manager on behalf of the 
family in partnership with a stranger, the death of the manager dissolves 
the partnership.'* 

Where the manager has contracted debts for a proper 
joint family purpose, the coparcenary property is liable.^ 
The members of the family are liable to the extent of 
family property which has come to their hands, and if the 
manager or any other member of the party pays more 
than his share he can require the others to contribute.® 

There is no presumption that the action of a manager in contracting 
debts, etc., is on behalf of the joint family, ^ or that it is within his 
authority.® 

It has been held that where the manager borrows money on promissory 
notes for the purpose of a joint family business, or to meet a joint family 
necessity, the creditor can recover the money from all the members of 
the family, although they were not all parties to the notes.® It is 
submitted that no one but a party to a promissory note can be held 
liable thereunder,*® although the family may be liable for the debt. 


^ Lutchmanen Chettfj v. Siva Pro- 
kasa Modeliar (1899), 26 Calc. 349, 
at p. 354; 3 C. W. N. 190, at pp. 
192, 193; Anant Pam v. Channu 
Xa?(1903), 25 All. 378. 

* See Mnkhun Lai I Datt v. liamlall 
Shaw (im), SC. W. N. 134; Morri- 
son V. Verschoyle (1901), 6 C. W. N. 
429, at p. 458. 

^ Vadiial Lallnbhai v. Shah Khu- 
shal Dalpatram (1902), 27 Bom. 
157. 

* Sokkanadha Vannimundar v. Sok- 
kanadha Vannimundar (1904), 28 Mad. 
344. 

^ Dwarha Nath Chm'dhury v, 
Bungshi Chandra Saha (1905), 9 C. 
W. N. 879. 

* See Bimala Dehi {Srimati) v. 
Tarasundari Dehi {Srimati) (1870), 

.6 B. L. R. App. 101 ; 14 W. R. C. R. 
480: Aghore Nath Mukhopadhya v. 


Grish Chnnder Mukhopadhya (1892), 
20 Calc. 18; Baldeo Sonar v. Mo- 
hurak Ali (1902), 29 Calc. 583 ; 6 C. 
W. N. 370. 

’ Soiru Padmanabh Rangappa v. 
Narayanrao (1893), 18 Bom. 520 ; 
Krishna Ramaya Naik v. Vasvdev 
Venkatesh Pai (1896), 21 Bom. 808, 
at p. 815 ; Sunkur Pershad v. Goury 
Pershad (1879), 5 Calc. 321. 

® See Nagendra Chandra Dey v. 
Amar Chandra Kundu (1903), 7 C. 
W. N. 725. 

® Baisnab Chandra De v. Ramdhon 
Dhor (1906), 11 C. W. N. 139. See 
also Nagendra Chandra Dey v. Amar 
Chandra Kundu (1903), 7 C. W. N. 
725 ; Krishna Ayyar v. Krishnasami 
Ayyar (1900), 23 Mad. 597. 

See per Davies, J., in Krishna 
Ayyar v. Krishnasami Ayyar (1900), 
23 Mad. 597, at p. 601. 
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Where the manager contracts a debt which is binding Election by 
not only on the persons executing the contract but on the 
other members of the joint family to which he belongs, 
the creditor may elect to treat the debt as a personal debt, 
and sue the manager personally, or ho may sue him as 
representative of the family,^ or the whole family. 

In the former case he can only realize his debt from the 
share of the manager ; in the latter case he can recover 
it from the family property.® 

Although a manager may have power to deal with the 
property,^ he has no power to bind the other members of 
the family personally.® 

In the absence of fraud or collusion, the manager can Compromise, 
bind the estate by a compromise,® or by a reference to 
arbitration.*^ 

He can pay interest on a debt, or can acknowledge one, 
so as to extend the period of limitation,® but he has no 
power to pay or receive a debt which is barred by limita- 
tion, except as against himself.® 

A coparcener is entitled to have a contract made by the Fraud, 
manager without authority or in fraud of the family 
rescinded.^® 


' Jumoona Fersad Singh v. JDigm- 
rain Singh (1883), 10 Calc. 1 ; 13 C. 
L. R. 74. 

* See post, p. 280. ' 

* See post, p. 278. 

* Post, pp. 280 et aeq. 

* Chalaniaygay. Varadagyn (1S9S), 
22 Mad. 166 ; Ranjit Sing v. Amullya 
Prosad Ohose (1905), 9 C. W. N, 
923 ; cf. Wiigehela Eajsanji v. Maalu- 
din (Shekh) (1887), 14 I. A. 89; 11 
Bom. 551 ; Tndur Chunder Singh v. 
Radhakishore Qhose (1892), 19 I. A. 
90; 19 Calc. 507; Ranniai Singji 
(Maharana Shri) v. Vadilal Vahhat- 
chand (1894), 20 Bom. 61 ; Surendra 
Nath Sarkar v. Atul Chandra Roy 
(1907), 34 Calc. 892 ; Bhawul Sahxi 
V. Baij Nath Pertab Narain Singh 
(1907), 12 C. W. N. 256, 

® Pitam Singh v. Ujagar Singh 
(1878), 1 All. 651. 


^ Jagan Nath v. Manun L d (1894), 
16 All, 231. 

* Bhasker Tatya Shet v. Vijalal 
Nathu (1892), 17 Bom. 512 ; OAm- 
naya Nayudu v. Gurunatham Chetti 
(1881), 5 Mad. 169 ; Knmarasami 
Nadan v. PalaNagappa Chetti (1878), 
1 Mad. 385. As to the power of a 
father to bind his son, see Narayana- 
sami Chetti v. Samidas Mudali (^1883), 
6 Mad. 293. 

* Chinnaya Nayudu v. Gurunatham 
Chetti (1881), 5 Mad. 169 ; Dinkai'y, 
Appaji (1894), 20 Bom. 155 ; Sob- 
hanadri Appa Rau v. Sriramulu 
(1893), 17 Mad. 221 ; Oopainarain 
Mozoomdar r. Muddonixitty Guptee 
(1874), 14 B. L. R. 21. 

Ravji Janardan Sarangpani y. 
Oangadharbhat (1879), 4 Bom. 

29. 
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Arrangements. A manager has power to make all necessary arrange- 
ments as to the mode of enjoyment of the joint property 
by the coparceners, as to their commensality, and as to 
their religious duties and observances.^ 


Where a son had taken possession of a portion of the coparcenary 
property against the will of liis father, who was the manager, he was 
ejected.*-^ 


Discretion of 
manager. 


Decree against 
manager. 


Where the discretion of the managing member is exer- 
cised hona fide and for the benefit of the estate, and the 
family have the benefit, such discretion should not be 
narrowly scrutinized.^ 

The members of a family are all bound by a decree 
obtained hand fide against the manager, as such, for a debt 
duly incurred in the management of the property, whether 
it were or were not charged upon the family property, 
and by a sale of the family property in pursuance of such 
decree, or in any suit brought in respect of the family 
property,^ although they were not parties to. the suit.® 
When they are of age and acquiesce in the conduct of 
the suit by their father, or other manager, the copar- 
ceners would the more clearly be bound by the decree.® 


^ Raghunadha (<SV») v. Urozokhhoro 
{Sri) (1876), 3 I. A. 154, at p. 191 ; 
1 Mad. 69, at p. 81 ; 25 W. R. C. R. 
291, at p. 302. Rojiicsli Chunder 
Bhutt(xchai'jee v. Soorjo Coomar Bhut- 
tacharjee (1866), 5 W. R. C. R. 90. 

* Baldco Das v. Sham Lai (1875), 

1 All. 77. This was put upon the 
ground that the son had no indepen- 
dent dominion. 

^ Ratnam v. Guviiuiarajulu (1877), 

2 Mad. 339, at p. 341. 

* As, for instance, a decree charging 
the family property with mainte- 
nance, Minakshi v. Chinnappa Udayan 
(1901), 24 Mad. 689. 

* Kunjan Chetti v. Sidda Filial 
(1898), 22 Mad. 461 ; Jogendro Deh 
Roy Kut V. Funindro Deh Roy Kut 
(1871), 14 M. I. A. 367, at p. 376; 
11 B. L. R. 244, at p. 249; 17 W. 
R. C. R. 104, at p. 106 ; Hari Vithal 


V. Jairam Vithal (1890), 14 Bom. 
597 ; Doulut Ram v. Mehr Chand 
(1887), 14 I. A. 187 ; 15 Calc. 70 ; 
Bissessur Lull Sahoo v. Luchtnessur 
Singh {Maharajah) (1879), 6 I. A. 
233 ; 5 C. L. R. 477 ; Baldeo Sonar 
V. Moharak AH (1902), 29 Calc. 583 ; 
6 C. W. N. 370 ; Ram Sevak Das v. 
Raghnhar Rai (1880), 3 All. 72 ; Jeo 
Lai Singh v. Gunga Per shod (1884), 
10 Calc. 996 ; Sakharam v. Devji 
(1898), 23 Bom. 372; Bhana t. 
Chindhu (1896), 21 Bom. 616; 
Krishnama v. Perumd (1885), 8 Mad. 
388 ; Oan Savant Bal Savant v. Narch 
yan Dhond Savant (1883), 7 Bom. 467. 
See Suhramaniyayyan v. Subramaniya^ 
^7/an (1882), 5 Mad. 125. As to suits 
brought against a father governed by 
the Mitakshara law, see post^ p. 315. 

® See Kunjan Chetti v. Sidda Pillai 
(1899), 22 Mad. 461. 
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If a manager (with the acquiescence, express or implied, 
of the adult members of the family) bring a suit on behalf 
of the family, and no objection be made by the defendant, 
a decree can be made ; but a defendant may protect him- 
self by insisting that the other members of the family be 
brought on the record.^ There is a conflict of decisions as 
to whether, in a suit on a mortgage instituted since the 
Transfer of Property Act came into force, any but the 
actual parties are bound 

In Kashinath Chiminaji v. Chimnuji SadasJiiu,^ Scott, J,, sitting on 
the Original side of tlie Horn bay High Court, said, “ As a matter of practice 
suits are not filed in this Court ^ by managers representing their infant 
coparceners ; the practice is to join all parties interested, but it would 
seem that even if in the face of the plaint there was an allegation of a 
sole plaintiff that he sued as manager on behalf of a coparcenary, the 
minor coparcener would not be bound by procce<ling8, unless by 
judicial sale under the decree, rights had been created in third parties, 
and no prejudice were shown to the absent minors.” 

As to parties to suits, see a7U0j p. 2G8. 

All members of a family are bound by decrees in suits brought by or 
against the manager of a joint family business as such, even though 
they are not parties to the suit ; ^ but in a suit brought by such 
manager the defendant may insist upon all the meml)er8 of the 
family who are members of the partnership being brought upon the 
record.’’ 

Minor members of the family who have not by a consentient act 
become members of the partnership are not necessary parties to the 
suit.® 

The decree on a mortgage is equally binding wlien the manager 

‘ See Guruvay}ja Oouda v. Datta- ® Baldco Sonat' v. MoharaJi Ali 
traya Anant, 28 Bom. 11 ; J'hakur- Khan (1902), 29 Calc. 583 ; 6 C. W. 

mani Sinyh v. Dai Rani Koeri (1906), N. 370 ; Shco Pershad Singh v. Raj- 

33 Calc. 1079; Angamuthu Pillai v. kmmtr Lai (1892), 20 Calc. 453; 
Kolandavelu Pillai (1899), 23 Mad. Phul Chand v. Lachmi Chand (1882), 

190; ^Qan Sava7it Bal Sava7it v. 4 All. 486. See Srmdar Lai v, Chhitar 

Na7'ayan Dhond Savant (1883), 7 Mai (1906), 29 All. 1. 

Bom. 467 ; ante^ p. 268. ^ Sha7nrathi Singh v. Kishan P7'a- 

* Act IV. of 1882. 5ad(1907), 29 All. 311. See Alagappa 

* See pp. 311-313. Chetti v. Vellian Chetti (1894), 18 

* (1906), 30 Bom. 477, at p. 486. Mad. 33 ; Lutchmanen Chetty v. 
See, however, Bissessur Loll Sahoo v, Sivaprokasa Modeliat' (1899), 26 
LuchmessurSingh^^Maharajah^^lSl^^ Calc. 349 ; 3 C. W. N. 190 ; ante^ 
6 I. A. 233, at p. 237 ; 5 C. L. R. 477, p. 268. 

at p. 480, and cases ante, p. 278, note 5. ® Lutch7nanc7i Chetty v. Sivaprokasa 

* The practice is the same on the Modeliar (1899), 26 Calc. 349 ; 3 C. 

Original side of the Bengal High Court. W. N. 190. 
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happens to have been appointed as guardian by the Court, hut has 
obtained no sanction from the Court.* * 

An appeal by the manager as representative of the family is on the 
same footing as a suit brought by him.^ 

When a suit on a mortgage or other contract has been brought 
against the manager, it has been held that there is nothing to prevent 
another suit against the other members of the family on the same 
cause of action.^ 

A decree, even for a joint family debt, in a suit by or 
against the manager alone, and not as representing the 
family, does not bind his coparceners,^ and cannot be 
executed against the coparcenary property.® If a sale 
takes place in execution of such decree the interest of 
the defendant alone passes thereby.® 


Alienation and Charge. 

Where all the coparceners are adults they can together 
effect a valid sale or charge of the coparcenary property.*^ 
A sale or charge can also be made by the adult copar- 
ceners, and the manager acting on behalf of the minor 
coparceners in case of necessity.® 

A manager can alienate or charge the family property 
with the express or implied consent of all the then exist- 
ing adult coparceners, so as to bind them.® 


^ Ram Avtar Singh v. Nursing 
Narain Singh ^ 3 C. L. J. 12. See 
Gharib-ul4ah v. Khalak Singh (1903), 
301. A. 165; 25 All.407 ; 7 C. W.N. 
681. 

* See Juttulhari Lai v. Rvghooheer 
Per sad (1883), 9 Calc. 508 ; 12 C. L. 
R. 255. 

* Muhammad Askat'i v. Radhe Rum 
Singh (1900), 22 All. 307. 

See Sunday Lai v. Chhitar Mai 
(1906), 29 All. 1 ; S. C. ibid., p. 215. 

* Dwarka Nath Chowdhury v. 
Bungshi Chandra Saha (1905), 9 C. 
W. N. 879. 

* Armugam Pillai y. Sabapathi 
Padtachi (1882), 5 Mad. 12 ; Subra^ 
maniyayyan v. Subramaniyayyan 
(1882), 5 Mad. 125 ; Viruragavamma 


v. Sanundrala (1885), 8 Mad. 208; 
followed in Abila/i Roy y. Rubbi Roy 
(1885), 11 Calc. 293 ; Guruvappa v. 
T4mmii(1887), 10 Mad. 316; Maruti 
Narayan v. Lilachand (1882), 6 Bom. 
564; Kisanshig Jivarising Pardesi v. 
Moreshwar Vishnu Joshi (1882), 7 
Bom. 91 ; Dasaradhi Ravulo v. Jod- 
dumoni Ravulo (1882), 5 Mad. 193; 
Babaji v. Bhuri (1884), 9 Bom. 305. 
See post, pp. 311,312. 

^ Mafiobeer Persad v. Ramyad Singh 
(1873), 12 B. L. K 90, at p. 94; 20 
W. R. C. R. 192, at p. 194. 

* Post, pp. 283 et seq. 

* Oharibullah y. Khalak Singh 
(1903), 30 I. A. 165, at p. 169 ; 25 
All. 407, at p. 415 ; 7 C. W. N. 681, 
at p. 687; Miller y. Runga Nath 
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Batification is equivalent to consent.* 

m 

It is unsettled whether a manager can, even in the case 
of necessity,^ alienate the family estate, so far as adult 
coparceners are concerned, without their assent, either 
express or implied. 

The decisious are in conflict.^ The toxtH of the Mitaksiiara^ upon 
which the law on the subject is based do not extend to such a case. 

It is submitted that in case of necessity^* the consent may be pre- 
sumed,® but that where there is an express dissent, of which the pur- 
chaser had notice, or which he had means of knowing, there could be 
no valid sale or charge. 

As to the powers of a father in a family governed by the Mitak- 
shara law, to sell or charge the property to pay his debts. Bee posty pp. 
306-310. 

Whore the parties intend that all the coparceners should execute 
the transfer, the document does not take elfect by reason only that 
the managing member has signed it, and that there is a recital of 
necessity.^ 

Where there is neither consent nor necessity, a manager. 


iWc?«h'cA(1885), 12 Calc, 389 ; Buraik 
Chnttur Singh v. Qreedharee Singh 
(1868), 9 W. R. C. R. 337 ; Chhotiram 
V. Narayatidas (1887), 11 Bom. 

605. 

^ Gangabai v, Vatnanaji A. Datar 
(1864), 2 Bom. H. C. 301. Acqui- 
esceuce shown by receiving the benefit 
of the purchase-money, with know- 
ledge of the facts, amounts to a rati- 
fication, Modhoo Dy<d Singh v. Kolbur 
Singh (1868), B. L. R. F. B. R, 1018, 
at p. 1020; 9 W. R. C. R. 511; 
White V. Bishto Chunder Bose, 2 
Hay, 567. 

* As to what amounts to necessity, 
see post, pp. 285-287. 

^ In PhvX Chand v. Af-m Singh 
(1882), 4 All. 309 ; Bishamhhur Naik 

V. Sudasheeb Mohapatter (1864), 1 

W. R. C. R. 96, and Juggnrnath 
Khootia v. Doobo Misser (1870), 14 
W. R. C. R. 80, the power was 
affirmed. See also Ponnappa Pillai 
V. Pappuvayyangar (1881), 4 Mad. 1, 
at p. 18 ; Sadabca't Prasad Sahu v. 
Foolbaah Koer (1869), 3 B. L. R. F. 
B. R. 31, at p. 45 ; 12 W. R. F. B. B. 


1, at p. 8 ; Bunsee Lall v. Aoladh 
Ahsan (^Shaikh) (1874), 22 W. R. C. 
R., 552. See “ Dayabhaga,” chap, 
ii. para. 26 ; Strange's “ Hindu Law,** 
vol. ii. p. 348. It was held in Deo^ 
taree Mahapattur v. Damoodhur 
Mahapattur, Ben. S. D. A. 1859, p 
1643, that the principles of ffunooman 
Persaud Pamlay*s case {post, p. 283) 
govern all cases of alienation by 
persons holding limited estates. 
Contra Muthoora Koonwaree v. Bootun 
Singh (1870), 13 W. R. C. R. 30; 
Miller Y. Bunga Alath MmUick (1885), 
12 Calc. 389, at p. 399. See Upooroop 
Tetcary v. Bandhjee Suhoy (1881), 6 
Calc. 749, at p. 753 ; 6 C. L. R. 192, 
at p. 196; Strange's “Hindu Law,** 
vol. i. p. 20. 

^ Chap. i. s. 1, paras. 28, 29. 

» Post, pp. 285-287. 

® See Miller y. llunga Nath Moulick 
(1885), 12 Calc. 389, at p. 399; 
Chhotiram v. Narayandas (1887), 11 
Bom. 605 ; K. K. Bhattacharya's 
“ Joint Hindu Family,** pp. 487, 488. 

^ Sivasami Chetti v. Sevugan Chetti 
(1901). 25 Mad. 389. 
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other than tlie father,^ cannot alienate the family pro- 
perty by sale, mortgage, gift, permanent lease,^ or otherwise. 

Gift by father. Under the Mitakshara law, a fatlier can make a gift 
of a small portion of the movable coparcenary property 
for pious pur))oses, or as a gift of affection, i.e. to a child 
or other near relative.**^ He can also devote a small por- 
tion of the immovable property to pious purposes,^ but 
not for any other purpose.® He cannot do so by will.® 

Movables. There is some authority that, even under the Mitakshara 
law, a father has complete power of disposition over an- 
cestral movables,'^ but it is submitted that he has no 
greater power over movables than he has over immovable 
property.® 

Towers of Witli these exceptions, and except so far as he has 
power to alienate the property for payment of his debts,® 
the powers of the father over coparcenary property are 
not in law greater than those of any other manager.^® 


* As to the powers of a father to 
alienate for payment of debts, see 
post^ pp. 306 -<‘310. 

2 Ilrojtnnohun (those v. Lwlimun 
Singh Thahoor, W. R. 1864, C. R. 83; 
Onhiul Bahsh (^Cuzcc) v. Hindoo 
Bashince Dossee (1867), 7 W. R. C. R. 
298. 

^ Bachoo Jlorktsondas v. tinhorehai 
(1904), 29 Bora. 51, affirmed on appeal 
(1907) 34 I. A. 107; 31 Bom. 373; 
11 0. W. N. 769: Kamnkshi Amnyil 
V. Chnkrapang Chcttiar (1907), 30 
Mad. 452. See Hanmnntapa v. Ji- 
vuhai (1900), 24 Boin. 547. 

* See Raghuiudh Prasad v. (xohind 

Frascui (1885), 8 All. 76 ; Gopal 
Charid Fande v. Kunwar Singh (Babu) 
(1830), 5 Ben. Sel. R. 24 (new edition, 
29). “ Mitakshara,” chap. i. s. 1, 

para. 28. 

® Rajiakkal v. Subbatma (1892), 16 
Mad. 84 ; Baba v. Timma (1883), 7 
Mad. 357 ; Ganga Bisheshar v. Firthi 
Fat (1880), 2 All. 635; Rotteda 
Rungaiiathani Chettg v. Fulicat Rama- 
sanii Chetti (1903), 27 Mad. 162; 
Bala y. Baiaji (1897)^ 22 Bom. 825 ; 


Fratabnaragan Da^y, Court of Wai'ds 
(1869), 3 B. L. R. (A. J.) 21; 11 
W. R. C. R. 343. 

Rathnarn v. Sivasubramania 
(1892), 16 Mad. 353, post, p. 301. 

^ See Fonnappa Fillai v. Fappu- 
vayi/angar (1881), 4 Mad. 1, at p. 47 ; 
Nailidainbi Chetti (^Rayadur') v. Mu- 
hunda Chetti (^Ragadur') (1868), 3 
Mad. H. C. 455, at p. 456 ; Shih 
Dagec v. Doorga Fershad (1872), 4 
N. W, P. 63, at p. 70. “Mitakshara,” 
chap. i. s. 1, paras. 21, 24. 

See Lakshmati Dada Naik v. 
Ranichandra Dada Naik (1880), 7 
I. A. 181 ; 5 Bom. 48 ; 7 C. L. R. 
320; S. C. in Court below (1876), 1 
Bom. 561. 

•> Fost, pp. 306-310. 

Suraj Bunsi Koer y.Sheo Froshad 
Singh (1879), 6 I. A. 88, at pp. 100, 
101; 5 Calc. 148, at p. 165; 4 
C. L. R. 226, at p. 233 ; Chinnaya v. 
Ferumal (1889), 13 Mad. 51 ; Fala- 
nivelappa Kaundan v. Mannaru Nat- 
kan (1865), 2 Mad. H. C. 416; 
Shudanund Mohapattur v. Bonomalee 
Doss Mohapattur (1866), 6 W. R. C. R. 
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Having regard to his position, greater deference will 
necessarily be paid to his wishes than in the case of any 
other manager.^ 

In case of necessity,^ the father 9r other manager ® can 
bind the interest of a minor coparcener by a sale or 
charge.^ 

This principle was laid down in the leading case of TTunooman Per- 
saud Panday v. Munraj Koonweree {^Mitssamut Bdbooee')^ with 
regard to the manager for an infant heir, bnt it has been applied to 
the managers of joint families acting on behalf of infant coparceners,^* 
to widows and daughters inheriting proi)erty from their husbands and 
fathers,^ to the managers of religious endowments,® to managers on 
behalf of lunatics,^ and to the holders of impartible estates, which are 
inalienable by custom. 


256, at p. 261 ; Nhigdrcddi v. f.a/fsh- 
viawa (1901), 26 Bom. 163, at p. 166. 
An agreement amounting pro tanto 
to an alienation without consideration 
was set aside in Biihiy. (1807), 

22 Bom. 825. 

^ See R. 0. Mitra’s Law of Joint 
Property,** pp. 81, 82. 

Post, pp. 285-287. 

® The fact of his acting as manager 
is sufficient, although lie may not be 
strictly entitled so to act. Ilti/ioonian 
Pcrsaiui Panday v. Munraj Koomrercc 
(^Mussarnut 7>Vi6oo6r)(l856), 6 M. I. A. 
393, at p. 413 ; 18 W. K. C, K. note 
to p. 81. See also (xunya Pers/uul v. 
Phool Singh (1868), 10 W. R. C. R. 
106; 10 B. L. K., note to p. 368; 
Shoo Shankar Gir v. JRaui Shewak 
Chowdhri (1896), 24 Calc. 77. 

* No distinction can be drawn 
between the power to charge and the 
power to sell. The need which would 
justify the exercise of the one power 
would justify the exercise of the 
other. Mohanund Mondut v. Nafur 
Mondul (1899), 26 Calc. 820; 3 
C. W. N. 770. 

* (1856), 6 M. I. A. 393 ; 18 W. R. 
C. R. note to p. 81. 

* Soorendro Pershad Ddbey v. 
Nundun Misser (1874), 21 W. R. C. R. 
196 ; Tandavaraya Mudali v. Valli 
Amnial (1863), 1 Mad. H. C. 398 ; 


Deotarec Mahapattur v. Damoodhur 
Mahapattnr, Ben. S. D. A. 1859, p. 
1643. 

^ Karnes war Pershad (^Baboo') v. 
Bun Bahadoor Singh (1880), 8 I. A 
8; 6 Calc. 843; 8 C. L. R. 361; 
AnuirnatJi Sah (^LalaJ v. Achan Kuar 
(Bani) (1892), 19 J. A. 196; 14 

All. 420 ; Maheshar BaJish Singh v. 
Batan Singh (1896), 23 I. A. 57 ; 23 
Calc. 766. 

* Sheo Shankar Gir v. Barn Sheivak 
Chowdhri (1896), 24 Calc. 77 ; Door- 
ganath Boy QKoonwur') v. Barn 
Chundcr Sen (1876), 4 I. A. 52, at p. 
63; 2 Calc. 341, at p. 351. 

® Goureenath y .Collector of Monghyr 
(1867), 7 \V. R. C. R. 5. 

Gojml Prosad Bhakat v. Bag- 
hunath Deb (1904), 32 Calc. 158 ; 9 
C. W. N. 330. As to polygars, see 
Kotta Batnasarni Chetti v. Bangari 
Sesharna Nayanivaru (1881), 3 Mad. 
145. As to the powers of the 
karnavaa of a tarwad, see Kalliyani 
V, Narayana (1885), 9 Mad. 266 ; 
Kanna Pisharodi v. Kornbi Aohen 
(1885), 8 Mad. 381 ; Elayachandidathil 
Kornbi Achen v. Kenatumkora Bakshrni 
Amnia (1882), 5 Mad. 201. As to 
the alienation of impartible estates 
which are not inalienable by custom, 
see post, p. 296. 
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' In that case it was said that the power ** can only be exercised 
rightly in a case of need or for the benefit of the estate.” Of the 
large number of cases in which the principles contained in Hunooman 
Persaud Panday ' case have been applied, there is not, so far as the 
writer is aware, any one in whieh a sale or eharge has been justified 
by benefit apart from necessity, except the case of Ratnam v. Go- 
vindarajuluy^ where the money was originally raised for, amongst 
other purposes, enlarging the family dwelling-house, but in that ease, 
as the debt in question was raised for the purpose of paying an ante- 
cedent debt, the question as to the original loan did not really arise 
(see p. 285). Apart from necessity, it is not easy to say what is 
for the benefit of the estate. It is clearly not intended that this 
power should authorize a sale or charge for the purpose only of 
increasing the immediate income of the estate.^ 

When the manager of a joijit family is acting under the authority 
of Court, as when he has been appointed a guardian under Act VIII. of 
1890,^ or is acting as administrator under the Probate and Administra- 
tion Act,^ liis powers are limited by the provisions of the Acts under 
the authority of which he has received an appointment ; but as in the 
case of a family governed by the Mitakshara school of law a guardian 
cannot be appointed of the interest of a minor in coparcenary property,® 
where such appointment has been made it will not interfere with his 
powers as manager under Hindu law.'^ 

'' Where, in the particular instance, the charge is one 
that a prudent owner would make in order to benefit the 
estate, the hona fide lender is not affected by the precedent 
mismanagement of the estate. The actual pressure on 


^ 6 M. I. A., at p. 423 ; 18 W. R. 
note to p. 81. 

* (1877), 2 Mad. 339. 

* See Riulhn Pershud Singh v. 
Titlook JR(tj Kooe r (Mussamut) 

20 W. R. C. K. 38 ; Kaihur Singh v. 
Roop Singh (1871), 3 N. W. P. h! 0. 4. 

* See Shurrut Chundcr v. Rajkissen 
Mookerjee (187$), 15 B. L. R. 350; 
24 W. R. C. K. 46. In Tejped v. 
Ganga (1902), 25 All. 59, following 
Qirraj Bakhsh v. Hamid Alt (^KazV) 
(1886), 9 All. 340 (a case under Act 
XL. of 1858), it was held that there 
being no sanction, the guardian was 
relegated .to the powers he would have 
had, if he had not been appointed 
by the Court. The High Court of 
Bengal has taken a different view in 


Bhupendro Narayan Dutt v. Nemye 
Chand Mondul (1888), 15 Calc. 627, 
at p. 636, and Shurrut Chunder v. 
Rajhissm Mookerjee (1875), 15 

B. L. R. 350 ; 24 W. R. C. R. 46 ; 
and it is submitted that the express 
terms of Act VIII. of 1890, a. 29, 
make this question clear. See Sinaya 
Pillai V. Munisami (1899), 22 Mad. 
289 ; Anpurnubai v. Durgapa Malta- 
lapa Ncdk (1894), 20 Bom. 150. 

* See Ranjit Sing v. Amullya 
Prosad Ghose (1905), 9 C. W. N. 923. 

® Ante^ p. 271. 

^ Gharvbullah v. Khaiak .Singh 
(1903), 30 I. A. 165; 25 All. 407 ; 
7 C. W. N. 681 ; Ram Avtar Singh 
V. Nursing Narain Singh^ 3 C. L. J. 
12 . 
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the estate, the danger to bo averted, or the benefit to be 
conferred upon it in the particular instance, is the thing 
to be regarded. But, of course, if that danger arises, or 
has arisen, from any misconduct to which the lender is or 
has been a party, he cannot take advantage of his own 
wrong to support a charge in his own favour against the 
heir, grounded on a necessity which his wrong has helped 
to cause. Therefore, the lender . . . unless he is shown 
to have acted inald jide^ will not be affected, though it be 
shown that with better management the estate might have 
been kept free from debt.” ^ 

All circumstances of pressure which render the raising what amounts 
of money necessary for the protection or preservation of 
the estate, or for the personal well-being of the copar- 
ceners, would support a sale or charge. 

Baboo K. K. Bhattacliarya, inhia “ Law of the Joint Hindu Family,” - 
says, “ Legal necessity is of various forms. All the indispensable 
religious ceremonies, the sacraments, such as marriage and the investi- 
ture with the sacred thread, the obsequies, the cremation, the periodical 
oblations to the manes, the ceremonies customary in the family, the 
subsistence of the family, the education of the younger members, the 
payment of the ancestral debts, the giving of presents at particular 
seasons and on special occasions to the relatives, these and a thousand 
other causes of expenditure are constantly cropping up in a fairly 
prosperous Hindu joint family. All these are, in the strict sense of 
the word, lawful necessities.” 

The following are proper objects for the raising of 
money : — 

(a) The payment of Government revenue or of other 
debts which are payable out of the estate.® 

The debts of the father or other person through whom the property 
has been acquired by inheritance, will, or gift, must be paid, provided 


' Hunoovmn Persaud Panday v. 
Munraj Koonweree (^Mussamnt Ba- 
booee) (1856), 6 M. I. A. 393, at p. 
423 ; 18 W. R. C. R., note to p. 81. 

* Pa^e 488. 

* Macnngh ten’s Hindu Law,” vol. 
ii. chap. xi. case 2, p. 293. Oooroo- 


persaud Jena v. Muddunmohun Sooi\ 
Ben. S. D. A. Rep., 1856, p. 980 ; 
Bishamhur Naih y. Sudasheeb Moha- 
pattet' (1864), 1 W. R. C. R. 96. As 
to the debts of an ancestral business, 
see Safirahai NathuhiU v. Maganlal 
Mulchand (1901), 26 Bom. 206. 
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they are such as to bind the estate,^ and therefore the payment 
of them constitutes a sufficient necessity for sale ot mortgage, ^ 
although no suit may have bceji instituted for the purpo^o of re- 
covering them.^ Where there is a decree the necessity is the more 
pressing.'* 

According to Hindu law, the payment of a father’s debt, even in his 
lifetime, is a pious duty on the part of a son.^’ In the case of a family 
governed by the Mitakshara school of Hindu law, the discharge of 
such debt is therefore such a necessary purpose as to give validity to 
a sale or mortgage of ancestral property by the lather,® or after his 
death, ^ by the manager, whether the sons be minors or adults, provided 
that the debt has not been incurred for illegal or immoral purposes. 

(b) The maintenance of the coparceners and of the 
persons whom they are legally or morally bound to 
maintain.® 

(c) The reasonable marriage expenses of the female 
members of his family.^ 

The marriage of male members of the family <locs not in Mitakshara 
cases appear to justify a sale or charge,*® but in a case governed by 


* Debts barred by limitation do 
not justify an alienation by the 
manager, Jlfclgirap/xi v. SAiVdppa 
(1869), 6 Bom. H. C. 270 ; Din/mr 
V. Aj>pdji (1894), 20 Bom. 155. See 
Chinuaim Nii'ulu v. G anitudJuun Chitti 
(1882), 5 Mad. 169. A widow 
having the pious duty of paying her 
husband’s debts can alienate for the 
purpose of paying them, although 
they be barred by limitation. Udai 
Chnndcr v. Asfvdosh 

J^dii Moznniddv Calc. 190; 

Kijndd]p<( V. Snhhd (1889), 13 Mad. 
189; Olir/n/idji. Gorhul (JiHiholo v. 
Diu/idr Dhonden Godbolc (1886), 11 
Bom. 320. This same rule applies to 
the debts of a father-in-law. Jiahdji 
(^U/idcc) V. Gijpdla Muhipati (1886), 
11 Bom. 325. 

^ See Macnaghten’.s “ Hindu Law,” 
vol. ii. chap. xi. case 6. Act VII. 
(Bo. C.) of 1866, s. 5. Giinput Lidl 
V. TiKd'un Koomvar (^Mnssa” 

mut) (1871), 16 W. R. C. R. 52; 
Soorjoo Pershad v. Krishan Pertdb 
illajah^ (1869), 1 N. W. P. H. C. 
Rep. 46. 


® Kdihur Singh v. Hoop Singh 
(1871), 3 N. W. P. 5. 

■* See Purmcfimr Ojha v, Goolhee 
(^Mussdinuty (1869), 11 W. R. C. H. 
446 ; Shear a j Koovr v. Nuckchedee 
Ldll (1870), 14 W. R. C. K. 72. 

^ See post, p. 305. 

® See post, pp. 305-309. 

* Luchmun Dass v. Giridhnr 
Cfwwdhrg (1880), 5 Calc. 855; 6 C. 
L, U. 473; Gungd Prosad v. Ajndhia 
Prrshdd (1881), 8 Calc. 131; S. C. 
Ganga Pershad v, Shcodgai Singh, 9 
O. L. K. 417. 

** Mdhnndi v. Sarahsnhh (1884), 6 
All. 417, at p. 421 ; Pishatnhnr Naik 
V. Smldshccb Alohapatter (1864), 1 W. 
K. C. R. 96. As to the right to 
maintenance, see ante, pp. 242, 272. 

® Preaj Ainrain v. Ajodhjfapurshad 
(1848), 7 Ben. Sel. Kep.’hlS, 2nd 
ed., 602; G unput Loll (Xa//a) v. 
Toorun Koonirar (^Mussaniut^ (1871), 
16 W. R. C. R. 52. 

GovindarazuhiNarasimham v.De- 
varahhotld Venkatanarasayya^ 1 903), 27 
Mad. 206, dis.‘:ented from in Sundrabai 
V. Shivnarayana (1907), 32 Bom. 81, 
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Bengal law the sale of a share would, it is submitted, bo justified. It 
is submitted that under both schools the sale of separate property 
would be justified.^ 

(d) The performance of an indispensable religious duty,^ 
such as the initiatory ceremony of a member of the family,^ 
the funeral ceremonies^ or sradJi of a member of the 
family, or of the widow of a member,® or a debt incurred 
on account of such expenditure.® 

(e) Necessary legal expenses.'^ 


The instrument effecting a sale or creating a charge need not contain Recital of 
any recital of necessity,® but it is always better to insert such recital necessity, 
therein. 


In determining wliether a sale or mortgage for a family Discretion of 
necessity is justifiable, a reasonable latitude must be 
allowed for the exercise of the manager's judgment, 
especially in the case of a father or of a manager of a 
trading family, though this must not be extended so far 
as to free the persons dealing with him from the need 
of all precautions where a minor has an interest in the 
property.® 

The circumstance that to meet the necessities of his Manager may 
ward the manager has pledged his personal credit, does 
not disentitle him to charge or sell the property,’® but he borrowed on 

^ 1 i j ^ personal credit. 


' Jugfjessur Sircar v. Nilambur 
Bisiras (1865), 3 W. li. 0. U. 217. 
See Makundi v. Sarabmkh (1H84), 6 
All. 417, at p. 420; Bhoonui Koer 
{Mussamut) v. Sahebzadee (1866), 6 
W. R. C. R. 149. 

* As to pilgrimages, see Muticcram 
Kowar v. Gojxtul Sahou (1873), 11 B. 
L. R. 416. 

® Macnaghten’s “ Hindu Law,” vol. 
ii. chap. xi. case 6, p. 296. 

* Gunput Lnll {Lalla) v. Toorun 
Koonxmr (Musaaniut) (1871), 16 W. 
R. C. R. 52 ; Nathuram v. Shoma 
Chhagan (1890), 14 Bom. 562. 

* Sukeenath Banco v. Huro Churn 
Bnruj (1886), 6 W. R. C. R. 34; 
Gunput Lall (^Lalla) v. Toorun 
Koonu'ar (Mussamut) (1871), 16 W. 
R. C. R. 62. See Maci>aghten*s 


“ Hindu Law,” vol. ii. chap. xi. case 
6, p. 296 (1818); Sadishiv Bhashar 
Joshi w Dhakubai (1880), 5 Bom. 
450. 

Gunput Lall (^Lalla) v. Toorun 
Koomrar (^MussaniuV) (1871), 16 W. 
R. C. R. 52. 

^ Gunga Pershad v. Phool Singh 
(1868), 10 W. R. C. R. 106 ; 10 B. L. 
R., note to p. 368. 

^ Woomesh Chundcr Sircar v. 
Digumhuree Dossee (1865), 3 W. R. 
C. R. 154. 

^ Babaji Mahadaji v. Krishnaji 
Dcvji (1878), 2 Bom. 666 ; Patnani 
V. Govindarajnlu (1877), 2 Mad. 339, 
at p. 341. 

Succaram Morarji v. KaJidas 
Kallianji (1894), 18 Bom. 631, at p. 
635. 
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can only charge or sell it for the purpose of paying money 
which the minor was under an obligation to pay.^ 

A person lending monfey on the security of coparcenary 
property, or of the property of a minor, or buying that 
property, is bound to exercise due care and attention in 
seeing that there was a legal necessity for the loan,^ and 
must satisfy himself as well as he can,^ and as an honest 
man,^ with reference to the parties with whom he is 
dealing, that the manager is acting in the particular 
instance for the benefit of the estate,® and that circum- 
stances of necessity had occurred which, under the Hindu 
law, would justify the sale of the property,® or a charge 
upon it at the rate of interest arranged for in the particular 
instance.’^ 

In the case of a long series of borrowings it is not always possible 
to prove exactly the purpose for whicii any particular item was bor- 
rowed. “ It will . . . be sulficient for the creditor to show that the 
family was in chronic need of money for the current outgoings of the 
family life or its trade necessities, and that the moneys wore advanced 
on the representation of the manager that they were needed for such 
objects.” ® 

Where the necessity arises from the pressure of a judgment debt, the 
person dealing with the manager is entitled to treat the judgment as 
prhnd facie proof of necessity.® 

^ Ranmalsingji (^Maha7'ana 8hri) 
v. Vadild Vakhatchaiid (1894), 20 
Bora. 61. 

* Gour Pei'shad Narain v. Shco 
Pershad Ram (1866), 5 W. K. C. R. 

103 ; Lootf Hosseiii (^Sgud) v. Diii'$un 
Lall Saiwo (1875), 23 W. R. C. R. 

424 ; Ganc Bhive Pai'ah y. Kane Bhive 
(1867), 4 Bom. H. C. A. C. 169. 

’ Muthooi'a Boss v, Kanuo Bchai'ee 
Singh (1874), 21 W. R. C. R. 287 ; 

Dalibai v. Gopibai (1902), 26 Bom. 

433. 

* Looloo Singh v. Rajendur Laha 
(1867), 8 W. R. C. R. 364; Runnoo 
Pandeg v. Buksh Ali (1871), 3 N. W. 

P. 2. See Act IV. of 1882, s. 38 ; 

Jmmetji N. Tata v. Kashinath Jivan 
Manglia (1901), 26 Bom. 326. 

^ Hunooman Persaud Pandag v. 

Mimt'aj Kooniccree (^Mussamut Ba- 


hooee) (1856), 6 M. I. A. 393 ; 18 
W. R. C. K., note to p. 81 ; Bunseedhur 
{Lalla') V. Bindeseree Dutt Singh 
{Koonwur) (1866), 10 M. I. A. 464, 
at p. 471; 1 Ind. Jur. N. S. 165; 
Trimbuck Anant v. Gopallshet (1863), 
1 Bom. H. C. (2nd ed.) 27. 

® Kasheeiuith Bose v. Chunder 
Mohun Nundee, Ben. S. D. A. 1858, 
p. 1791 ; Nowruttun Kooei' {Mussa- 
niut) V. Gouree Dutt Singh (Baboo) 
(1866), 6 W. R. C. R. 193. 

^ See Hurronath Roy Bahadoor 
(Rajah) v. Rundki?' Singh (1890), 18 
1. A. 1; 18 Calc. 311. 

® Krishna Rarnaya Naik v. Vasudev 
Venkatesh Pai (1896), 21 Bom. 808, 
at p. 816. 

® See Muddun Thakoor v. Kantoo 
Bail (1874), 1 I. A. 321, at p. 334; 
14 B. L. R. 187, at p. 199; 22 W. R. 
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Where the manager is authorized by the Court to sell Alienation 
or pledge under secs. 28 or 29 of the Guardians and Wards 
Act/ or sec. 90 of the Probate and Administration Act/ or 
under the powers possessed by the High Courts, a Iona 
fide purchaser or mortgagee need not investigate behind 
the order of authority.® 

If the person dealing with the manager does make the Effect of 
above inquiries and acts honestly, the real existence of an 
alleged sufficient, and reasonably credited, necessity is not 
a condition precedent to the validity of his charge ; ^ and, 
under such circumstances, he is not bound to see to the 
application of the purchase-money.® 

“ It is obvious that money to be secured on any estate is likely to 
be obtained on easier terms than a loan which rests on mere personal 
security ; and that, therefore, the mere creation of a charge securing a 
proper debt cannot be viewed as improvident management. The pur- 
poses for which a loan is wanted are often future as regards the actual 
application, and a lender can rarely have, unless he enters on the 
management, the means of controlling and rightly directing the actual 
application.” ^ 


C. R. 56; Bhowna (Mussamut) v. 
Hoop Kishore (1873), 5 N. W, P. II. 
C. Rep. 89; Shcomj Kooer v. Nuck- 
chedee Ball (1870), 14 W. R. C. R. 
72. See, however. Loot/ Hossein 
(Synd) V. Dnrsun Loll Sahoo (1874), 
23 W. R. C. R. 424. 

» VIII. of 1890. 

* V. of 1881. 

® Gungapershnd Sahu v. Maharani 
Bibi (1884), 12 I. A. 47, at p. 50; 
11 Calc. 379, at pp. 383, 384. Sikher 
Chund V. Dulpntty Singh (1879), 5 
Calc. 363, at p. 381 ; S. C. sub 
nomine Rajah Loll v. Delputtg Singhy 
5 C. L. R. 374, at p. 401. ' 

^ Hunooman Bersaud Panday v. 
MxLiiraj Koonweree {Mussamut Ba- 
bQoee) (1856), 6 M. I. A. 293, at p. 
424; 18 W. R. C. R., note to p. 81. 
See also Tajoodeen Jlossein (Sheikh) 
V. Bhugwanlol Sahooy Ben. S. D. A. 
1860, p. 33 ; Mahabeer Pershad Singh 
H.I,. 


V. Durnreram Opadhyay W. R. 1864, 
C. R. 166 ; Trmibuck Anunt v. Gopall* 
shet (1863), 1 Bora. H. C. A. C. (2ud 
ed.) 27. 

® Radha Kishore Mookerjee Mir- 
toonjoy Go,v (1867), 7 W. R. C. R. 
23; Sukcenath Banco y.Huro Churn 
Buruj (1866), 6 W. R. C. R. 34; 
Mahabeer Pershad Sing v, Durnreram 
Opadhya, W. R. 1864, C. R. 166 ; 
Gomain Sircar y. Prannath Ooopto 
(1864), 1 W. R. C. R. 14; Kandhia 
Lai V. Muna Bibi (1897), 20 All. 
135 ; Gane Bhive Parah v. Kane 
Bhivc (1867), 4 Bora. H. C. A. C. 169 ; 
Qhansham Singh v, Badiya Lai 
(1902), 24 All. 547. 

* Hunooman Persavd Panday v. 
Munraj Koonweree (Mussamut Ba- 
hooee) (1856), 6 M. I. A. 393, at p. 
424; 18 W. R. 0, R., note to p. 
81. 

U 
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This principle is to be found in sec. 38 of the Transfer 
of Property Act,^ which is as follows 

“ Where any person, authorized only under circum- 
stances in their nature variable to dispose of immovable 
property, transfers such property for consideration, alleging 
the existence of such circumstances, they shall, as between 
the transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other part, 
be deemed to have existed, if the transferee, after using 
reasonable care to ascertain the existence of such circum- 
stances, has acted in good faith.” 


Illustration, 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the pro^Dcrty held by her as such 'is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part 
of such property, to B. B satisfies himself by reasonable inquiry that 
the income of the proi)erty is insufficient for A’s maintenance, and that 
the sale of the field is necessary, and, acting in good faith, buys the 
field from A. As between B on the one part and A and the collateral 
heirs on the other part, a necessity for the sale shall be deemed to have 
existed. 

The existence of a necessity and of sufficient pressure 
on the estate is all that the lender need inquire about.^ 
He need not inquire into its causes,® or what is the exact 
amount required to bo borrowed.^ Where the lender 
knows, or by ordinary diligence might have known, that 
there are funds available and sufficient for paying off the 


* Act IV. of 1882. See Jamsetji 
N. Tata v. Kashinath Jivan Manglia 
(1901), 26 Bom. 326, at p. 336. 

2 Shcoraj Kooer v. Nvchhedee Lall 
(1870), U W. R. C. K. 72. 

^ Mahabir Kower v. Juhha Singh 
(1871), 8 B. L. K. 38; 16 W. R. C. 
R. 221 ; Luchmeedhur Singh {Baboo) 
V. Ekbal AH (1867), 8 W. R. C. R. 
75. 

* Nnfftr Chuuder Bancrjee v. Gud~ 


dadhur Mundle (1865), 3 W. R. C. R. 
122 ; Ohansham Singh v. Badiya Lai 
(1902), 24 All. 547. “ If a larger 
portion than is required is sold, it 
must be shown by the purchaser 
that the money required to pay off 
the claim could not be raised other 
wise than by the course adopted.” 
L\u)hmeedhur Singh {Balwo) v. Ekbal 
AH (1867), 8 W. R. C. R. 75, at pp. 
77, 78. 
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debt, the ^ale would be invalid.^ He must be entirely on 
his guard. He must see whether the family with which 
he is dealing be divided or undivided ; and if the latter, 
at his peril he must see that the transaction be one by 
which the coparceners will be concluded.^ 

The fact that the adult members support the manager Consent of 
in the transaction may justify the person advancing the ceners. 
money in giving additional credit to the representatives 
of the manager.^ 

Where the transaction has been uniinpeached for some years, a piir- Subsequent 
chaser from the original vendee would not be expected to make minute 
inquiries.^ 

Where it is sought to enforce or support a sale or Burden of 
mortgage by a manager, the purchaser or mortgagee must ^ 
prove that the transaction was entered into in good faith ; ^ 
that ho advanced in consideration of the sale or mortgage a 
sum of money which was reasonable with reference to the 
value of the property;® that the money was raised or 
applied*^ for the relief of a recognized necessity,® or that 
proper inquiries were made by him with respect to the 
existence of a necessity justifying the sale, and that the 


^ Kaleenarain Hoy Chowdhry v. 
Ham Coomar Chand, W. R. 1864, C. 
R. 99. See Ooviain Sircar v. Pranmith 
Goopto (1864), 1 W. R. C. R. 14. 
He need not inquire whether the 
debt could have been met from other 
sources. Ajey. Ham v. Girdharee 
(1872), 4 N. W. P. no. See i)«woo- 
dur Mohapattur v. Birjo Mohapattur, 
Ben. S. D. A. 1858, p. 802. 

^ Strange’s “ Hindu Law,” vol; i. 
p. 200 ; Dalpatsing v. Naiuthhai 
(1864), 2 Bom. H. C. (2nd ed.) 306. 

* Halvant Santaram v. BaJbaji 
(1884), 8 Bom. 602, at p. 609. 

^ Surub Narain Chowdhry v. Shew 
Gobtnd Pandey (1873), 11 B. L. R. 
App. 29. 

* Hoopnarain Sing v. Gugadhur 
Pershad Narain (1868), 9 W. R. C. R. 
297 ; Tandavaraya Mudali v. Vcdli 
Arnmal (1863), 1 Mad. H. C. 398. 


* See Saravana Tevan v. Muttayi 
Ammal (1871), 6 Mad, H. C. Rep. 
371. 

^ Mul}i','*ra Doss v. Kanoo Beharce 
Singh (1874), 21 W. R. C. R. 287, 
and cases antej p. 288, and p. 

292. 

* Dehi Dayal Sahoo v. Bhan 
Pertap Singh (1903), 31 Calc. 433, 
at p. 455; 8 C. W. N. 408, at p. 
419; Jamna v. Nam Sukh (1887), 9 
All. 493 ; Vadali Hama Kristnama v. 
Manda Appaiya (1865), 2 Mad. H. C. 
407 ; Amar'mth Sah {Lala) v. Achan 
Kuar (Rani) (1892), 19 I. A. 196; 
14 All. 420; Bunseedhur (Lalla) 
Bindeseree Dutt Singh (1866), 10 M. 
I. A. 454; 1 Ind. Jur. N. S. 165. 
The necessity cannot be inferred from 
the habits and general character of 
the vendor. Mittrajit Sing v. Haghu^ 
hansi Sing (1871), 8 B. L. R. App. 5. 
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result of such inquiries was such as to satisfy him as an 
honest man of the existence of such necessity.^ 

In Hunooman Persaud Panday*s case'^ their Ijordships of the Privy 
Council said, “ Next as to the consideration for the bond. The argu- 
ment for the appellant in the reply, if correct, would indeed reduce the 
matter for consideration to a very short point; for, according to that 
argument, if the fad am of a deed of charge by a manager for an infant 
be established, and the fact of the advance be proved, the presumption 
of law is primd facie^ to support the charge and the onus of disproving 
it rests on the heir. For this position a decision, or rather a dictum of 
the Sudder Dewany Adawlut at Agra in the case of Omed Bai v. Jhera- 
lally^ was quoted and relied upon. But the dictum there, though 
general, must be read in connection with the facts of that case. It 
might bo a correct course to adopt with reference to suits of that par- 
ticular character, which was one where the sons of a living father 
were, with his suspected collusion, attempting, in a suit against a 
creditor, to get rid of the charge on an ancestral estate created by the 
father, on the ground of the alleged misconduct of the father in 
extravagant waste of the estate. Now, it is to be observed that a 
lender of money may reasonably be expected to prove the circumstances 
connected with his own particular loan, but cannot reasonably be 
expected to know, or to come prepared with proof, of the antecedent 
economy and good conduct of the owner of an ancestral estate ; whilst 
the antecedents of their father’s career would be more likely to be 
in the knowledge of the sons, members of the same family, than of 
a stranger ; consequently, this dictum may perhaps be supported on 
the general principle that the allegation, and proof of facts, presumably 
in his better knowledge, is to be looked for from the party who 
possesses that better knowledge,^ as well as on the obvious ground in 


^ Amarnath Sdh (^L(da') v. Achan 
Knar (1892), 19 I. A. 196 ; 

14 All. 420 ; Karneswar Perahad 
(^Baboo) v. Eun Bahadoor Singh 
(1880), 8 I. A. 8; 6 Calc. 843 8 
C. L. R. 361 ; Poolunder Singh v. 
Earn Per, shad (1867), 2 Agra H. C. 
Ueps. 147 ; Kashecnath Bose y. 
Chunder Mohun Nnndee, Ben. S. D. 
A, 1858, p. 1791 ; Bheknarmn Singh 
V. Jamik Singh (1877), 2 Calc. 438; 
Jamna v. Nain Sukh (1887), 9 All. 
493 ; Kumola Per shad Narain Singh 
V. Nokh Lall Sahoo (1866), 6 W. K. 
C. R. 30; Sheo Per shad Earn v. 
Thakoor Per shad (1866), 5 W. R. 
C. R. 103 ; Trimbuck Anunt v. Go- 
pallshct (1863), 1 Bom. H. C., 2nd 


ed., 27 ; Bhoorun Koer (^Mussarnut) v. 
Sahehzwiee (1866), 6 W. R. C. R. 149 ; 
Soorendro Per shad Dohey v. Nundun 
Misscr (1874), 21 W. R. C. R. 196 ; 
Lai Singh v. Deo Narain Singh (1886), 
8 All. 279. 

® Hunooman Persaud Panday v. 
Munraj Koonwerec {^MussamuP) Ba- 
booee (1856), 6 M. I. A. 393, at pp. 
418, 419; 18 W. R. C. R. note to 

p. 81. 

» 6 S. D. A. N. W. P. 618. 

* See also the Indian Evidence 
Act I. of 1872, 8. 106, which pro- 
vides that “ when any fact is spe- 
cially within the knowledge of any 
person, the burden of proving that 
fact is upon him.” 
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such suits of the danger of collusion between father and sons in fraud 
of the creditor of the former. But this case is of a description wholly 
different, and the dictum does not profess to be a general one, nor is it 
so to be regarded. Their Lordships think that the question on whom 
does the onus of proof lie in such suits as the present is one not 
capable of a general and inflexible answer. The presumption proper 
to be made will vary with circumstances, an<l must be regulated by, 
and dependent on, them.' Thus, where the mortgagee himself, with 
whom the transaction took place, is setting up a charge in his flivour 
made by one, whose title to alienate he necessarily knew to be limited 
and qualified, he may be reasonably expected to allege and prove facts 
presumably better known to him tlian to the infant heir, namely, 
those facts which embody the representations made to him of the 
alleged needs of the estate, and the motives influencing his immediate 
loan.” 

The representations made by the manager at the time Representa- 
of the loan or alienation are evidence in favour of the manager, 
person making the advance. 

In JJunoo'tnan Persaud Panday^s ccise ^ the following will be found : 

“ It is to be observed that the representations by the manager accom- 
panying the loan as part of the res gestce and as the contemporaneous 
declarations of an agent, though not actually selected by the principal, 
have been held to bo evidence against the heir ; and as their Lordships 
are informed that such primd facie proof has been generally required 
m the Supremo Court of Calcutta between the lender and the heir; 
where the lender is enforcing his security against the heir, they think 
it reasonable and right that it should be required. A case in the time 
cf Sir Edward Hyde East, reported in his decisions in the 2nd volume 
of Morley’s “ Digest,” seems to bo the foundation of this practice (sec 
also the case of Brown v. Bam Kunaee Datt),^ It is obvious, how- 
ever, that it might bo unreasonable to require such proof from one not 
an original party after a lapse of time and enjoyment, and apparent 
acquiescence ; consequently, if, as is the case hero as to part of the 
charge, it be created by substitution of a new security for an older one, 
when the consideration for the older one was an old precedent debt of 
an ancestor not previously questioned, a presumption of the kind con- 
tended for by the appellant would be reasonable.” * 

A recital of the necessity is by itself not sufficient Recital of 

UvCvBBli/^ • 

' See Kaihur Singh v. Roop Singh pp. 419, 420; 18 W. R. C. R. note 
(1871), 3 N. W. P. H. C. 4. to p. 81. 

* Hunooman Persaud Panday v. * Ben. S. D. A. 1853, p. 883. 

Munraj Koonweree (^Mussamut) Ba- * See Tcaouwar Ali {SytuJ) v. Koonj 

booee (1856), 8 M. I. A. 393, at j?eAareeZa/(1869),3 N. W. P. H. C. 8. 
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evidence of necessity ; ^ but it may be some evidence of 
the representations made at the time.^ 

In determining the question of the validity of a sale, 
adequacy of price is often an important point to be 
considered,^ though inadequacy of price is not necessarily 
conclusive proof of mala fides.^ The mere fact that the 
manager or guardian might at the time of the sale have 
been able to make some more advantageous arrangement 
for the estate would not nullify a sale to a hond fide pur- 
chaser for value.® 

Evidence of the hond fides of the transaction would of 
course be subject to be rebutted by evidence that the 
purchaser liad acted maid fide, or in collusion with the 
manager to the injury of the family.® If there be any 
fraud in proceedings to enforce a charge, which was free 
from fraud, such proceedings may be set aside.*^ 

When the purchaser or lender is unable to prove neces- 
sity for the raising of the whole of the money, or he is 
unable to prove that he was satisfied as to the necessity 
for the raising of the whole sum, he is entitled to a charge 
on the property for the amount which it was necessary to 
raise, or which after reasonable inquiries was shown to 
liim to be necessary to raise.® In any case he would be 


' See Eaj Lukhcc Dahea v. Gokool 
Chundcr Chowdry (1869), 13 M. I. A. 
209; 3 B. L. R. P. C. 57; 12 W. R. 
P. C. 47 ; Makundi v. Sarabsukh 
(1884), 6 All. 417. 

^ See Sikher Chnnd v. Dulputty 
Sinyh (1879), 5 Calc. 363, at p. 375; 

5 a L. n. 374, at p. 387. 

^ Daydn v. Kamble (1864), 2 Bom. 
II. C. 343, at pp. 360, 361 ; KheU 
crmonce . Ditssec v. Kishenmohun 
Mittcr (1863), Marsh. 313; 2 Hay, 
196; Kumola Per shad Narain Singh 
(Baboo) V. Nohh Lall Sahoo (1866), 

6 W. R. C. R. 30. 

* Kumola, Pershad Narain Singh 
(Baboo) V. Nohh Loll Sahoo (1866), 
6 W. R. C. R. 30, at p. 33. 

* K(X)l Chundcr Surmah v. Ramjoy 


Surmona (1868), 10 W. R. C. R. 

8 . 

® Bunseedhur (Lalla) v. Bindeseree 
Dutt Singh (1866), 10 M. I. A. 454, 
at pp. 471, 472; 1 Ind. Jur. N, S. 
165. 

^ As to the rights of a purchaser 
at an execution-sale without notice 
of the fraud, see Kiietermonee Dossec 
V. Kishenmohun Mitter (1863), Marsh. 
313 ; 2 Hay, 196. The question 
whether the sale should be set aside 
must be determined by the Court in 
accordance with the principles of 
justice, equity, and good conscience ; 
Abdul Haye v. Nawab Eaj (1868), 
B. L. R., F. B. R. 911; 9 W. R. C. 
R. 196. 

^ Doorganath Roy (Konwur) v. 
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entitled to a charge for what is actually applied for the 
benefit of the family.^ 

In the case of his obtaining such charge, a creditor, who has acted Interest, 
fairly, would ordinarily be entitled to interest at the contract rate.^ 

Where the interest is at aerate exceeding the rate at which the 
manager would have been able to borrow under the circumstances, the 
Court will reduce the interest to such lower rate, as the rate of interest 
is a question to which the lender ought to have applied his mind when 
inquiring as to the necessity 

Foreclosure proceedings, or a purchase at a sale held Burden of 
under a decree in a suit on the mortgage, would not altered by 
relieve a mortgagee from the burden of proving the loud proceeXn *|9 oi 
jides of the transaction, or place him in any better position decree, 
with regard to the family,^ although a bond fide purchaser 
without notice at a sale held in execution of a decree in a 
suit which was properly constituted might not bo bound 
to inquire into the propriety of the loan which formed 
the basis of the decree.® 

Except where, under the Mitakshara law, the father Acts of co- 
can alienate or charge the coparcenary property,^ no in- manager.°^ 
dividual coparcener, other than thd manager, is entitled, 
without the consent of all tlie members, to deal with the 
joint family property.*^ 

• There may bo circumstances where the acts of a member of the 
family, who is not the manager, can be treated as binding the family, 

Ramchundcr Sen (1875), 4 I. A. 52; (^Rajah) v. Rundhir Sinfjh (1890), 

2 Calc. 311 ; Beputi/- Commissioner 18 I. A. 1 ; 18 Calc. 311. 

of Khcrl V. Khanjan Sin<jh (1907), * Furmanund v. Orumhah Koer 

34 I. A. 72; 29 All. 331; 11 C. W. {Musst.\ W. R. 1864, C. R. 143; 

N. 474. Buzruni) Sahoy Singh v. Mautora 

^ Muthoora Doss v. Kanoo Beharee Chowdhrain (^Mussurnut) (1874), 22 

Singh (1876), 21 W. R. C. R. 287. W. R. C. R. 119. 

See Hasmat Rai (^Koer) v. Sunder * See ante, p. 288. 

Das (1885), 11 Calc. 396; Bunseed- “ Poslf, pp. 305-309. 

hurfLalla) v. Bindeseree Dutt Singh ^ Guruvappa v. Thimma (1887), 

(1866), 10 M. I. A. 454; 1 Ind. Jur. 10 Mad. 316; Rajbulubh Bhooyar v. 

N. S. 165 ; Faran Chandra Fal v. . Buneta De (^Mussummaut) (1801), 

Karunamayi i)as» (1871), 7 B. L. R. 1 Ben. Sel. R. 44 (2nd ed. 59); 

90 ; 15 W. R. C. R. 268. Frannath Das v. Calishunkar Ghosal 

* See Bunseedhur (^Lalla) v. Bin- (1801), 1 Ben. Sel. R. 45 (2nd ed. 60). 

deseree Dutt Singh (1866), 10 M. As to the duty of the purchaser, see 

I. A. 454; 1 Ind. Jur. N. S. 165. Shihosooixdery Dossee v. Rakhall Doss 

* See Hurronath Roy Bahadoor Sirkar (1864), 1 W. R. C. R. 38. 
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on the ground that there was an express !or implied agency,* as where 
money is borrowed for family purpo.ses.2 

As to who may contest an alienation, see ante, p. 243, and post, pp. 
301, 302. 

When there are no existing coparceners, the surviving 
coparcener is, under the Mitakshara law, entitled to dispose 
of ancestral property as if it were his separate acquisition ; ^ 
but a gift by will will take no effect against a son who 
was in his mother's womb at the time of the death of his 
father. 

The holder of an impartible estate can, in the absence 
of a custom rendering it inalienable,® dispose thereof by 
will or transfer inter vivos, whether he be governed by the 
Mitakshara ^ or by the Bengal school of law. 

A sale which took place at a time when the accepted interpretation 
of the law was that an impartible estate was inalienable was construed 
with reference to the law as it then stood.® 

When the estate is inalienable, the holder can sell or charge it,® 


^ See Krishna Ayyar v. Krishna^ 
sami Ayyar (1900), 23 Mad. 597. 

* Duldeo Ham Tewaree v. Somessur 
Panray (1867), 7 W. R. C. R. 490. 

’ Nagalutchmee Ummal v. Gopoo 
Nadaraja Chetty (1856), 6 M. I. A. 
309 ; Vdlinayagam Pillai v. Pachche 
(1863), 1 Mad. H. C. 326; Narottam 
Jagjivan v. Karsa?idas Harikisandas 
(1866), 3 Bom. H. C. A. C. 6 ; 
Adjoodhia Gir v. Kashee Gir (1872), 
4 N. W. P. 31. See ante, p. 226. 
As to the power to deal with separate 
acquisitions, see ante, p. 255. The 
last surviving member of a Madras 
tarwad can dispose of the tarwad 
property by will, Alami v. Aomw 
(1888), 12 Mad. 126. 

^ Minakshi v. Virappa (1884), 
8 Mad. 89 ; Hanmant Hamchandra v. 
Bhimacharya (1887), 12 Bom. 105; 
Vrandamndas Hamdas v. Taniunabhai 
(1875), 12 Bom. H. C. A. C. 229. 

* Sivasuhramania Naicker v. Krish'- 
nammal (1894), 18 Mad. 287. 

® Venkata Surya Mahipati Rama 
Krishna Rao Bahadur (^Sri Raja Rad) 


V. Court of Wards (1899), 26 I. A. 83 ; 

22 Mad. 383; 3 C. W. N. 415; 
Sartaj Kuari {Rani) v. Deoraj Kuan 
(/jfrtm) (1888), 15 I. A. 51; 10 All. 
272; Venkata Narasimha Naidu v. 
Bhashyakarlu Naidu (1899), 22 

Mad. 538 ; Ram Das Mar war i v, 
Braja Behari Singh {Tekait) (1902), 
6 C. W, N. 879; Beresford v. Rama- 
subba (1889), 13 Mad. 197; Rup 
Singh v. Pirbhu Narain Singh (1898), 
20 All. 537 ; Kapilnauth Sahai Deo 
{Thakoor) v. The Government (1874), 
13 B. L. R. 445, at pp. 458-460 ; 22 

W. R. C. R. 17, at pp. 20, 21. 

^ Udaya Aditya Deb (Rajah) v. 
Jadtd) Lai Aditya Deb (1881), 8 I. A. 
248 ; 8 Calc. 199, S. C. in Court 
below, 5 Calc. 113 ; 4 C. L. R. 181 ; 
Narain Khootia v. Lokenath Khdotia 
(1881), 7 Calc. 461 ; 9 C. L. R. 243. 

® Abdul Aziz Khan Sahib v. Appa^ 
yasami Naicker (1903), 31 I. A. 1 ; 
27 Mad. 131 ; 8 C. W. N. 186. 

® Gopal Prosad Bhakat v. Raghu- 
nath Deb (1904), 32 Calc. 158 ; 9 C. 
W. N. 330. 
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in case of such a necessity as would justify the manager of an infant 
heir in a sale or charged 

Madras Acts II. of 1902, II. of 1903, and If. of 1904^ have rendered 
the holders of a large number of impartible estates in the Madras 
Presidency incapable of alienating or binding by their debts the estate 
except under circumstances which would entitle the managing member 
of a joint Hindu family, not being the father or grandfather of the 
other coparceners, to make an alienation of the joint property, or incur 
a debt, binding on the shares of the other coparceners independently 
of their consent. 


Alienation of Undivided Share. 

A Hindu governed by the Bengal school of Hindu law Alienation of 
can deal with his undivided share of joint family property sharT^^Bengai 
either by act inter vivos or by will, in the same way as he school, 
can deal with his separate property.^ On his death intes- 
tate his undivided share passes to his heir. 

His share may be sold in execution of a decree. 

The purchaser has been held entitled to be put into 
possession of the share bought by him,^ but not in such a 
way as to interfere with the family. 

In one case when he applied for possession, a share was allotted to 
him in severalty. This had the same effect as if he had brought a 
partition suit. 

According to the Mitakshara law, except where the 
debtor is the father, or paternal grandfather, of a copar- 
cener, whose rights are enlarged by his death, a creditor 
of a coparcener, who has not obtained a judgment and 
has not attached the debtor's interest ^ before the death of 


^ An^pp. 285-287. 

« S.4. 

® Mam Debut Loll v. Mitterjcet 
Singh (1872), 17 W. R. C. R. 420 ; 
Anund Chund Mai v. Kishen Mohun 
Bunoja (1805), 1 Ben. Sel. R. 115 
(new edition, 152) ; Mamkunhaee Mai 
V. Bung Chund Bunhoojea (1820), 
3 Ben. Sel. R. 17 (new edition, 22) ; 
Kounla Kant Ghosal v. Mam Huree 
Nund Oramee (1827), 4 Ben. Sel. R. 
196 (new edition, 247). 


* Majanikanth Biswas v. Mam Nath 
Neogy (1883), 10 Calc. 244. 

* Bijoy Keshuh Moy Bahadoor 
(^Koonwar') y Shama Soonduree Dossee 
(1865), 2 W. R. M. A. 30. See 
Kesubnath Ghose v. Ifurgovind Bose^ 
Ben. S. D. A., 1853, p. 768 ; Marntotwo 
Chatterjee v. Ishurchunder Neogcey 
Ben. S. D. A., 1857, p. 1585. 

* This does not include an attach- 
ment before judgment: Mamanayya 
V. Mangappayya (1893), 17 Mad. 144. 
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his debtor/ has no right to recover his debt from the 
coparcenary property.^ 

If it were otherwise the right of survivorship ^ would be ineffectual. 

He can obtain a sale of the undivided interest of his 
debtor in the property of the coparcenary in execution of a 
decree/ if during the lifetime of the debtor there has been 
an attachment and order for sale.^ 

A provisional release from attachment does not affect liis right.® 

The purchaser at such sale is not entitled to sue for possession/ but 
is entitled to ascertain his share by such partition as the judgment 
debtor might have compelled before tlie alienation of his share took 
place.^ 


* Bithal Diis v. Nand Kishore 
(1900), 23 All. 106 ; Suraj Jiunsi 
Koer V. Sheo ProsJutd Si'/u/h (1879), 
6 I. A. 88, at pp. 108, 109 ; 5 Calc. 
148, at pp. 173, 174 ; 4 C. L. R. 226, 
at p. 241 ; Bailar Krishna Itau v. 
Lakshmaha Shanbhofjue (1881), 4 
Mad. 302 ; Balkiahen (liai) v. Sitaram 
(Aa0(1885), 7 All. 731. 

* Bithal Das v. Kand Kishore 

(1900), 23 All. 106 ; Udatxtm Sitaram 
V. Jianu Panduji (1876), 11 Bom. H. 
C. 76; Narsinbhatv. Chenapa (lS77)y 
2 Bom. 479 ; Balbhadhar y. Bisheshar 
(1886), 8 All. 495 ; Jagannath Prasad 
V. (1888), 11 All. 302 ; Suktr 

bart Prasad Sahu v. Foolbash Koer 
(1869), 3 B. L. R. F. B. 31, at p. 35 ; 
12 W. R. F. B. 1, at p. 3. 

* Ante^ p. 243. 

* Deendgal Lai v. Jugdeep Narain 
Singh (1877), 4 I. A. 247 ; 3 Calc. 
198; Suraj Bunsi Koer v. Sheo 
Proshad Singh (1879), 6 I. A. 88 ; 5 
Calc. 148 ; 4 C. L. R. 226 ; Ihirdey 
Narain Sahu {Baboo) v. Rooder Per- 
hash Misser {Pundit Baboo) (1883), 
11 I. A. 26 ; 10 Calc. 626 ; Tuffuzzool 
Jlossein Khan {Sijud) v. Mughoonath 
Pershad (1871), 14 M. I. A. 40, at p. 
50 ; Jumoona Persad Singh r. Digna- 
rain Singh (1883), 10 Calc. 1 ; 13 C. 
L. R. 74 ; Jallidar Singh v. Bam Lai 
(1878), 4 Calc. 723 : Narain Doss 
{Bai) V. Nownit Lai (1879), 4 Calc. 


809; 4 C. L. R. 67; Collector of 
Monghyr v. Hurdai Narain Shahai 
(1879), 5 Calc. 425 ; 5 C. L. R. 112; 
Vasudev Bhat v. Vcnliatesh Sanbhav 
(1873), 10 Bom. H. C. 139 ; Udararn 
Sitaram v. B,ann Panduji (1875), 11 
Bom. H. C. 76 ; Vinusmmi Gramini 
V. Ayyasami Qrarnini (1863), 1 Mad. 

H. C. 471 ; Goor Surun Doss v. Bam 
Surun Bhukut (1866), 6 W. R. C. R. 
64. 

* Suraj Bunsi Koer v. Sheo Proshad 
Singh (1879), 6 I. A. 88, at p. 109 ; 
5 Calc. 148, at p. 174 ; 4 C. L. R. 
226, at p. 241 ; Balkishen {Bai) v. 
Sita Ham {Bai) (1885), 7 All. 731. 
In Bithal Das v. Nand Kishore (1900), 
23 All. 106, the mere attachment 
seems to have been held sufficient to 
create a charge, but it is doubtful 
whether it has such effect, see Soobhul 
Chunder Paul v. Nitye Churn Bysaok 
(1880), 6 Cal. 663. 

® Bam Chandra Marwari v. Mude~ 
shwar Singh (1906), 33 Calc. 1158; 
10 C. W. N. 979. 

^ Kallapa v. Venhatesh Vinaydk 
(1878), 2 Bom. 676 ; Palani Konan 
V. Masa Konan (1896), 20 Mad. 243. 

* Decndyal Lai v. Jugdeep Narain 
Singh (1877), 4 I. A. 247 ; 3 Calc. 
198 ; Hurdey Narain Sahu {Baboo) v. 
Rooder Perkash Missei' (1883), 11 

I. A. 26 ; 10 Calc. 626 ; Jallidar Singh 
V. Bam Loll (1878), 4 Calc. 723; 
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If he has obtained possession he is not liable to be turned out, but 
the coparceners are entitled to joint possession with him.^ 

The question whether a member of a joint family Alienation, 
governed by the Mitakshara school of law can alienate or 
charge his interest in the coparcenary property, must be 
determined according. to the Province in which the case 
arises. 

It is settled law in Madras ^ and Bombay ^ that a pur- 
chaser for value ^ acquires the interest of his vendor, that 
is a right to partition, and a right on partition to the 
share to which his vendor would have been entitled,® 
but without partition he cannot acquire a right to any 
specific property ® or to a specific share. He is not entitled 
to possession,*^ his right in that respect being the same as 
the right of a purchaser at a sale in execution of a decree.® 

The Judicial Committee has recognized this to be the 
law applicable in Madras and Bombay.® 


Sumrun Thakury. Ckundermun Misscr 
(1879), 5 C. L. K. 26 ; 3 C. L. R. 282 ; 
2\indurang Anandrav v. lihaskar 
Shiukishw (1874), 11 Bom. H. C. 72 ; 
Lall Jha (JJaboo) v. Junia Buksh 
(Sheikh) (1874), 22 W. K. C. R. 116 ; 
Maruti Narayau v. Lila Chand (1882), 
6 Bom. 664 ; jposf, pp, 328, 329. 

^ Mahahalayay. Tirnaya (1875), 12 
Bom. H. C. 138 ; liabaji lAikskuian v. 
Vasudeo Viriayak (1876), 1 Bom. 95; 
Kallapa v. Venkatesh Vimyak (1878), 
2 Bom. 676 ; Hari Premji (Patil) y. 
Hakamchaiid (1884), 10 Bom. 363. 

* Virasvami Gramini y. Ayydsvami 
(1863), 1 Mad. H. '^ 471; 
Peddamuthulaty v. N. Timnia Peddy 
(1864), 2 Mad. H. C. 270 ; Pdanivc- 
lappa Kaundan v. Mannavu Naikan 
(1865), 2 Mad. H. C. 416; Kotta 
JRamasami Chetti v. Bangari Seshaina 
Nayanivaru (1881), 3 Mad. 145, at 
p. 167 ; Aiyyagari Venkataramayya 
y. Aiyyagari Ramayya (1902), 25 
Mad. 690. 

, * Tukaram Ambaidas v . Ramchandra 
(1869), (6 Bom. H. C. A. C. J. 247 ; 
Vasudev Bhat v. Venkatesh Sanbhav 


(1873), 10 Bom. H.C. 139 ; Fakirapa 
V. (74a/ta/>a(1873), 10 Bom. H. C. 162. 

* In the case of a sale for inadequate 
considei’ation,the purchaser is entitled 
to a charge for the amount paid. 
Hottala Hunganathan Chettyy, Pnliaat 
Ramasami Chetti (1903), 27 Mad. 162. 

® Awie, p. 298. He cannot alienate 
a share in impartible property. See 
Byari y. J'nttanna (1890), 14 Mad. 38. 
As to a right of worship, see Rajcssur 
Mnllik V. Gopcssar Mullik (1907), 11 
C. W. N. 782. 

® Venkatachella Pillay y. Chinnaiya 
Mudaliar (1870), 5 Mad. H. C. 166 ; 
Vitla Butten y, Yamenamma (1874), 
8 Mad. H. C. 6. 

^ Act IV. of 1882, s. 44. 

* AntCy p. 298. 

® Lakshinan Dada Naik v. Ranchan^ 
dra D(uia Naik (1880), 7 I. A. 181, at 
p. 195 ; 5 Bom. 48, at p. 62 ; Balgo- 
bind Das y. Narain Ld (1893), 20 
I. A. 116, at p. 125 ; 15 All. 339, at 
p. 351 ; Swraj Bunsi Koer v. Shco 
Proshad Singh (1879), 6 I. A. 88, at 
pp. 101, 102 ; 5 Calc. 148, at p. 166 ; 
4 G. L. R. 226, at p. 234. 
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The purchaser becomes “ a sort of tenant in common with the co- 
parceners, admissible as sucli to his distributive share upon a partition 
taking place.” ^ 

As the purchaser does not by the death of his vendor lose his right 
to a partition, so his position is not improved by the death of other 
coparceners before partition. Ue stands in no better position than his 
alienor, and, consequently, like the latter, is liable to have his share 
diminished before portition by the birth of other coparceners if he 
stands by and does not insist upon an immediate partition.*-^ 

As to the effect of a partition upon the rights of a purchaser or 
mortgagee of an undivided share, see p. 357. 

An agreement in restraint of the alienation of an undivided share is 
valid, 3 but it will not, it is submitted, bind a purchaser, at any rate 
where he has received no notice of the agreement.'^ It does not affect a 
purchaser at a sale in execution of a decree.^ 

In Bengal ^ and in the United Provinces a coparcener 
has no power to alienate by sale or mortgage his undivided 
share ® to a stranger or to a coparcener for his own benefit ® 
without the consent of his coparceners. This view has 
been accepted by the Judicial Committee^® 


^ Vasudev Bhat v. Venkatesh 
(1873), 10 Bom, H. C. 139, at p. 147. 
As to a partition at the instance of 
the purchaser, see pod^ p. 328. 

* Ourlingapa v. Ndtuiapa (1896), 
21 Bom. 797. 

3 Lachrni Chand v. Tori X^t/.(1878), 
1 All. 618. 

* Cf. Kanna Pisharodi v. Kombi 
Acheii (1885), 8 Mad. 381. 

® Cf. Golak Nath Rog Chvivdhry v, 
Mathura Nath Roy Chowdhri/ (1891), 
20 Calc. 273. 

® Madho Parshad v. Mehrban Singh 

(1890), 17 I. A. 194; 18 Calc. 167 ; 
Sadftbart Prasad Saha v. Foolbash 
Koer (1869), 3 B. L. li. F. B. R. 31 ; 
12 W. R. F. B. 1 ; and cases there 
cited : Nathu Lai Chowdhry v. Chadi 
Sahi (1869), 4 B. L. R. A. C. 15 ; 12 
W. R. C. R. 447 ; Mahabeer Per sad v. 
Ramyad Sing (1873), 12 B. L. R. 90 ; 
20 W. R. C. R. 192 ; Bunsee LaR 

V. Aoladh Ahsan {Shaikh') (1874), 22 

W. R. C. R. 552 ; Chunder Vooniar v. 
Hurbuns Sahai (1888), 16 Calc. 137. 
As to a lease, see Ram DebiU Loll v. 


Mitterject Singh (1872), 17 W. R. 
C. R. 420. 

^ Joynarain Sing v. Roshun Sing 
2 S. D. A. N. W. P. (1860), I62'; 
Goor Pershad v. Sheodeen (1872), 4 
N. W. P. 137 ; Chamaili Kuar v. 
Ram Prasad (1879), 2 All. 267 ; 
Rama Nand Singh v. Gobind Singh 
(1883), 5 All. 384 ; Chandar Kishore 
V. Dampat Kishore (1894), 16 All. 
369 ; Bhagiratlii Misr v. Sheobhih 
(1898), 20 All. 325. See Amolak 
Ram V. Chandan Singh (1902), 24 
All. 483. 

^ He can do so when they are so 
far separate, that each collects his 
quota of rent separately, Kalika Sahoy 
v. Gouree Sunkur (1869), 12 W. R. 
C. R. 287. 

^ It has been held that he can 
alienate it for the benefit of the 
family, Juggurnath Khootia v. Dooibo 
Misser (1870), 14 W. R. C. R. 
80. 

Balgobind Das v. Narain Lai 
(1893), 20 I. A. 116, at p. 125; 15 
All. 339, at p. 351. 
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The alienation of his share by one member, would imply his consent 
to the alienation of their shares by the other members.^ 

The alienation will not be set aside at the instance of the alienor or Kquity 
persons claiming through him except upon the terms of refunding the ^ 

ainoxmt paid with interest.^ 

The power to dispose by gift or devise of his interest in Gift or devise, 
coparcenary property in a case subject to the Mitakshara 
law is disallowed by all the High Courts.^ 

As a right of survivorship accrues to the other coparceners on the 
death of coparcener,^ it follows that there can be no right to dispose of 
any interest in the coparcenary property by will.® 

As to the power of the last surviving coparcener, see ante, p. 296. 


Setting aside Alienation. 

An alienation of coparcenary property, or of any interest who may 
thereon, by a father or other manager, or by a coparcener ^nation, 
or stranger, may be contested by the son or any coparcener 


^ Oanraj Dubey v. Sheozore Singh 

(1880), 2 All. 898. 

* Jamuna Par shad v. Qanga Pershad 
Singh (1892), 19 Calc. 401. 

® Bd>a V. Timnia (1883), 7 Mad. 
367 ; Ponnusami v. Thatha (1886), 9 
Mad. 273 ; Rainanna v. Venkata 
(1888), 11 Mad. 246 ; Rottala Run^ 
ganatham Chettyy, Pulioat Rarnasami 
Chetti (1903), 27 Mad. 162 ; Qo 2 mI 
Ld V. Mahadeo Prasad (1901), 6 
C. W. N. 651 ; Gangubai v. Ramanna 
(1866), 3 Bom. H. C. (A. C. J.) 66 ; 
Udardm Sitarain v. Ranu Panduji 
(1875), 11 Bom. H. C. 76; Vranda- 
Vandas Ramdas v. Yamunabai (1876), 
12 Bom. H. C. 229 ; Kdu v. Barsu 
(1894), 19 Bom. 803. See Lakshman 
Dada Naik v. Ramchandra Dada 
Naik (1880), 7 I. A. 181, at p. 195 ; 
5 Bom. 48, at p. 62 ; 7 C. L. R. 320, 
at p. 329. As to the power of a 


father to make a gift of coparcenary 
property, see ante^ p. 282. 

* Ante^ p, 243. 

* TotUnipudi Venkataratnam v. 
'Pottempudi Seshamnia (1903), 27 
Mad. 228 ; Rathnam v. Sivasubrammia 
(1892), 16 Mad. 353 ; Vitla Butten v. 
Yamenamnw, (1874), 8 Mad. H. C. 6 ; 
Lakshman Dada Naik v. Ramchandra 
Dada Nmk (1880), 7 I. A. 181 ; 5 
Bom. 48; 7 C. L. R. 320; Hmdlal 
Bapuji V. Mani (Bat) (1905), 29 
Bom. 351 ; Chatturbhooj Meghji v. 
Dharamsi Naranji (1884), 9 Bom. 
438 ; Lakshmi Shankar v. Vaijnath 
(1881), 6 Bora. 24 ; Adjeodhia Gir 
V. Kashee Gir (1872), 4 N. W. P. 31 ; 
Bddeo Singh (Rajah) v. Mahaheer 
Singh (1866), 1 Agra H. C. 155 ; 
Minakshi v. Virappa (1884), 8 Mad. 
89 ; Hindu Wills Act (XXL of 1870), 
8. 3. 
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i who was born/ conceived,^ or adopted ^ at the time of the 
completion of the alienation/ and is entitled to a share on 
partition. 

A person disqualified from inheritance could not sue, although he 
might have a right of maintenance.^. 

It has been held that an invalid alienation made without the consent 
of existing sons can he set aside at the instance of a son who was not 
born at the time of the alienation/* but it is clear that an alienation 
which by consent or otherwise is binding upon all the coparceners in 
existence at the time cannot bo contested by a person who is born 
subsequently.'^ 

Death of In a family governed by the Mitaksbara law a suit to set aside an iilicna- 

to "contest cannot on the death of the plaintilf bo continued by his heir, as his 

alienation. right lapses.® Under the Bengal school the right would pass to the heir. 

The person entitled to contest an alienation may sue to 
set aside the alienation, or if it has not taken place may 
sue for an injunction.^ Where he cannot obtain sub- 
stantive relief he can sue for a declaratory decree.^® 

How alienation In a case govemed by the Bengal school of law a co- 
asido. parcener can sue to set aside an alienation, so far only as 

it affects his share of the coparcenary property. 


* Qirdharce Ldl v, Kantoo Ldl 
(1874), I I. A. 321 ; 14 B, L, R. 187 ; 
22 W. R. C. R. 56 ; Bholanath Khettry 

V. Kartlck Kissen Das Khettry (1907), 
34 Calc. 372 ; 11 C. W. N. 462 ; Baja 
Barn Tewary v. Luchmun Bersad 
(1867), B. L. R. Sup. Vol. 731, at 
p. 741 ; 8 W. R. C. K. 15, at p. 21 ; 
Ayhori Bainasai'(j Siny v. Cochrane 
(1870), 5 B. L. K. App. 14. 

* Madho Singh v. Ilurmut Ally 
(1868), 3 Agra, 432 ; Kulo Singh v. 
Bance {Mnssurnat) (1873), 5 N. W. P. 
113. See, however, Qoura Chotedhrain 
{Mussamut) v. Chummuii Chowdhry, 

W. K. (1864), C. R. 340. Cf. Teke- 
yarnian v. Agniswarian (1869), 4 Mad. 
H. C. 307. 

® See Sudanund Mohapattur v. 
Soorjo Monee Dayee (1869), 11 
W. R. C. R. 436 ; Banibhat v. Lak- 
shinati Chintaman Mayalay (1881), 5 
Bom. 630, ante^ p. 203. 

^ See Fonnambula Pillai v. Sunda~ 
rapayyar (1897), 20 Mad. 354. 


® Barn Soonder Boy v. Mam Sahye 
Bhttgut (1882), 8 Calc. 919; Bam 
Sahye Bhukkut v. Laljee Sahye 
{Lalla), 8 Calc. 149 ; 9 C. L. R. 487. 

® Ilurodoot NaraimSingh v. Beer Na~ 
rain Singh (1869), 11 W. R. C. R. 480. 

^ See Bholanath Khettry y. Kartick 
Kissen Das Khettry (1907), 34 Calc. 
372 ; 11 C. W. N. 462 ; Muthw'arrum 
Chetti V. Ettapasami (1899), 22 Mad. 
372, at p. 375 ; Bamasamayydn v, 
Virasarni Ay^a«(l898), 21 Mad. 222, 
® Padarath Singh v. Baja Mam 
(1882), 4 All. 235. 

^ Knath Narain Singh v. Prem Lai 
Paitrey (1865), 3 W. R. C. R. 102 ; 
Baja Bam Tcrmry v. Luchmun Persad 
(1867), B. L. R. Sup. Vol. 731 ; 8 
W. R. C. R. 15 ; Betoo Baj Pandey v. 
Ldljee Pandey (1876), 24 W. R. C. R. 
399. 

As to declaratory decrees, see Act 
I. of 1877, 8. 42 ; Kathama Natchiar v. 
Dorasinga Tever (1875), 2 I. A. 169 ; 
15 B. L. R. 83; 23 W. K. C. R. 314. 
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Under the Mitakshara school, in the case of an invalid 
alienation in the Bombay or Madras Presidencies by a 
coparcener, the coparcener aggrieved may be entitled to 
have it set aside except so far as the share of the alienor 
is concerned,^ whereas in Bengal or the United Provinces 
he is entitled to have the whole alienation set aside, subject 
to such equities as may be applicable.^ 

Tliis distinction arises because a sale of an iin<livided interest is per- 
missible in the two former Presidencies.^ 

^ son is not entitled, during the father's lifetime, to 
eject the purchaser because the father sells without autho- 
rity.^ He may bring a suit for partition, or may possibly, 
if he sues on behalf of the family, be entitled to a decree 
for possession ® on such terms as may be equitable, as, for 
instance, that the purchaser be entitled to a charge for the 
money paid by him,® or be entitled to sue for partition.'^ 

As to the right of the purchaser to compensation when 
ho is ejected after the death of the father, see posty p. 304. 

The consent of an adult coparcener or his acquiescence. Consent of 
at any rate where it amounts to an estoppel, prevents him 
from disputing an alienation made by a father or other 
manager.® The ratification of the alienation by him will 
also have the same effect.® 


* See Marappa Gaundan v. Ram/a- 
sami Gaundan (1899), 23 Mad. 89. 

* Haunman Dutt Roy v. Kishen 
Kishor Narayan Sing (i?a6oo), 8 

B. L. R. 358; 15 W. R. F. B. 6. 

* Ante, p. 299. 

^ Baboo Ram y. Oajadhur Singh 
(1867), Agra H. C. F. B. R. 8(5; 
Pursun Sahoo v. Ramdeen Ball, S. D. 
A. R. N. W. P., 1852, p. 365 ; Chuttcr 
Dharee Lai v. Bikaoo Laly Ben. S. D. 
A., 1850, p. 282. 

* Haunman Dutt Roy v. Kishen 
Kishor Narayan Sing {Baboo) (1879), 
8 B. L. R. 358 ; 15 W. R. F. B. 6. 

® Post, p. 311. 

Deendyal Led v, Jugdeep Narain 
Singh (1877), 4 I. A. 247 ; 3 Calc. 
198 ; 1 C. L. R. 49 ; Hurdey Narain 


Sah'tP^if[lkiboo) V. Rooder Per hash 
Misser {Pundit Baboo) (1883), 11 I. 
A. 26 ; 10 Calc. 626. 

* See Miller v. Runga Nath Moulick 
(1885), 12 Calc. 389; Act I. of 1872, 
s. 115. The mere absence of objection 
does not amount to acquiescence, see 
Kamakshi Animal v, Chah'apany 
Chettiar (1907), 30 Mad. 452. 

® See Modhoo Dyal Singh v. Kolbur 
Singh (1868), B. L. R. F. B. R. 1018, 
at p. 1020; 9. W. R. C. R. 511, at p. 
512 ; Gangabai v. Vamanaji A. Datar 
(1864), 2 Bom. H. C. (2nd ed.) 301. 
As to ratification of the manager or 
guardian’s acts after the ward has 
attained majority, see Chetty Colurn 
Comara Vencataohella Reddyer v. 
Rungasawniy Streemunth Jyengoi' 
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Limitation of A suit brought by a Hindu governed by the law of the Mitakshara 
®'dt. to set aside his fatlier’s alienation ^ of anc(^stral property must bo 

brought within twelve years from the time when the alienee takes 
possession of the property 

Compensation. When the coparcener Seeking to set aside the alienation, 
or the family has benefitted by the alienation, it may be 
equitable to compensate the purchaser or mortgagee.® 

As to a sale or mortgage by the father, see p. 311. 

The equity to pay compensation only arises when the 
sale or charge affects the interests of members of the 
family other than the alienor.^ 

Improvements. Where the purchaser has, to the knowledge of those 
interested in setting aside the sale, and without their 
protest, laid out sums for the improvement or benefit of 
the property, they may be required to compensate him.® 

The burden is upon the alienee to show that the money has been 
applied to family purposes ; or that the person seeking to set aside the 
alienation has benefitted thereby.® 

Bahadoor (Rajah) (1861), 8 M. I. A. 198, 199; 18 Calc. 157, at pp. 163, 
319; Prosonno Koomir Biiral v. 164; Haunnxan Dutt Roy v. Kishen 
Sajudoor Ruhnian (ChowdreeX Ben. Kiahor Narayan Siny (Baboo) 

S. D. A., 1853, p. 525; Ramasawmi 8 B. L. R. 358; 15 W. R. F. B. 6; 

Aiyan v. V enkataramaiyan (1879), 6 Sxirub Narain Chowdhry v. Shew 

I. A. 196 ; 2 Mad. 91. Gohind Pandey (1873), 11 B. L. R. 

^ This does not include a sale in App. 29 ; Mahaheer Per sad v. Ram- 

execution of a decree: Jssuri Vutt yad Sinyh (1873), 12 B. L. R. 90; 
Si7iyh\. //;raAim (1881), 8 Calc, 653. 20 W. R. C. R. 192. See, however, 

* Act XV. of 1877, Sched. II. art. Marnpjoa Gaundnn v. Ra?iynsami Ga- 
126. See Raja Ram Tewary v. Luch- undan (1899), 23 Mad. 89. 

7nxm Persad (1867), B. L. R. F. B. R. * V h'ahhadra Goicdu v. Gwu- 

731; 8 W. R. C. K. 15; Munhasi C/wr/w (1898), 22 Mad. 312. 

Kocr V. Nowrutton Koer (1881), 8 See Sivaganya ZamindarY, Lakshmam 
C. L. R. 428 ; Beer Pershad v. Doorya (1885), 9 Mad. 188, at pp. 200, 201. 
Pershad, \V. R. 1864, p. 215; Seetul * See Act IV. of 1882, s. 51. 
Pershad i Sinyh (Baboo) v. Gour Dyal Dattaji Sakharam Rajadhiksh v. Kalba 
Sinyh (Baboo) (1864), 1 W. R. C. R. Yese Pai'ohhu (1896), 21 Bom. 749. 
283 (an alienation by a grandfather); ® Modhoo Dyal Singh v. Kolbur 
Beer Kishore Suhye Singh (BoIjoo) v. Sinyh (1868), B. L. R. F. B. R. 

Hxir Bullub Narain Singh (Baboo) 1018; 9 W. R. C, R. 511, differing 

(1867), 7 W. R. C. R. 502 ; Aghori from Muddun Gopal Thakoor v. Ram 
Ranmsarg Sitig v. Cochrane (1870), 5 Buksh Pandey (1863), 6 W. R. C. R. 
B. L. R. App, 14. 71 ; Ifaunman Dutt Roy v. Kishen 

^ See Madho Parshad v. Mehrhan Kishor Narayan Sing (Baboo) (1870), 
Sinyh (1890), 17 I. A. 194, at pp. 8 B. L. R. 358; 15 W. R. F. B. R. 6. 



CHAPTER VIII. 


THE DEBTS OF A FATHER UNDER THE MITAKSHARA LAW. 


The Hindu law imposes upon a son, and grandson, the Duty of wn to 
duty of paying the debts of his father, and paternal grand- Fat^er.^^ 
father,^ provided that they have not been incurred for 
immoral or illegal purposes.^ 

Although, under the Mitakshara system of law, the 
father takes no greater interest than his son, grandson, 
or great-grandson when the family is undivided, the father 
can pay such debts out of the income of the family pro- 
perty,^ and can charge or sell the family property for that 
purpose.^ After his death his sons must pay his debts 
out of the coparcenary property. Moreover, a creditor 
can enforce the debt against the family property either 
during the lifetime of the debtor, or after his death.® 

By the Hindu law, the freedom of the son from the 
obligation to discharge the father’s debt has respect to the 
nature of the debt, and not to the nature of the estate, 
whether ancestral or acquired by the creator of the debt.” ® 

In a joint family governed by the Mitakshara school of father 

law, a father can bind his sons, grandsons, and great- paymratrf'” 
grandsons by a charge or alienation of the coparcenary 
estate, or of any portion thereof, for the purpose of paying 


* Colebrooke’s “Digest,” vol. j. 
pp. 267, .S34; “Narada Smriti,” 
chap. iii. paras. 4,6. See post, p. 420. 

* Colebrooke’a “ Digest,” vol. i. pp. 
300, 305, 309, 311. 

* This follows from his power to 
charge and sell. 

< Below and post^ p. 306. 


‘ Post, p. 319. 

® Hunooman Persawi Panday v. 
Munraj Koonxoeree {Mussumat JBo6o- 
oee (1856), 6 M. I. A. 393, at p. 421 ; 
10 W. R. C. R., note to p. 81 ; Oird~ 
haree Lall v. Kantoo Lai (1874), 1 I. 
A. 321, at p. 331 ; 14 B. L. R. 187, 
at p. 197 5 22 W. R. C. R. 56, at p. 58. 
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BUKDEN OF PROOF. 


Burden of 
proof. 


[CHAP. VlII. 

his personal debts/ which he has incurred before the date 
of such charge or alienation/ provided that such debts 
have not been incurred for an illegal or immoral purpose 
or consideration.^ 

A creditor or alienee, claiming under such charge or 
alienation, would have to prove that the debt existed, or 
that after due inquiries he, in good faith, believed that it 
existed/ The purchaser in execution of a decree need not 


prove any inquiry/ 

^ This does not apparently include 
a claim to damages, see Varcman Das 
y.Bhattu Mahton (1897), 24 Calc. 672. 

2 Khalilul RahmaJi v. Gohind Per- 
shad (1892), 20 Calc. 328 ; Kishun 
Pershad Chowdhry v. Tipan Pershad 
Singh (1907), 34 Calc. 735; 11 C. 
W. N. 613. This will include a prior 
debt due by the father to the person 
to whom he mortgaged or conveyed 
family property, Badri Prasad v. Ma- 
dan Lai (1893), 15 All. 75, at p. 80. 

^ Hunocnnan Pei'saud Panday v. 
Munraj Koonweree (^Mussamut Ba^ 
booee) (1856), 6 M. I. A. 393, at p. 
421 ; 18 W. R. C. R. 81, note ; 
Surja Prasad v. Golah Chand (1900), 
27 Calc. 762 ; Laljce Sahoy v. Fdkeer 
Chand (1880), 6 Calc. 135; 7 C. L. 
R. 97 ; Bamphul Singh v. Degnarain 
Singh (1881), 8 Calc. 517; 10 C. L. 
R. 489; Trimbak Balhrishnav. Nora- 
yan Damodar Dahholkar (1884), 8 
Bom. 481 ; Muddun Gopal Loll v. 
Gowrunhutty (^Mussanmi) (1875), 15 
B. L. R. 264; 23 W, R. C. R. 365; 
Adumioni Dcyi v. Sib Narain Kur 
( Chowdhry) ( 1 877), 3 Calc. 1 ; Venha- 
taramanaya Pantulu v. V enkataramana 
Doss Pantulu (1905), 29 Mad. 200; 
Ponnappa Pillai v. Pappuvayyangar 
(1881), 4 Mad. 1 ; Gangulu v. Ancha 
Bapulu (1881), 4 Mad. 73 ; Ponnappa 
Pillai V. Pappuvayyangar (1885), 9 
Mad. 343; Lakshman Ram Chandra 
Joshi v. Satyabhaniabai (1877), 2 Bom. 
494, at p. 498 ; Kastur Bhavani v. 
Appa (1876), 5 Bom. 621 ; Sadashiv 
Dinkar Joshi v. Dinkar Narayan Joshi 


(1882), 6 Bom. 520 ; Darsu Pandey 
V. Bikarmajit J.al (1880), 3 All. 125 ; 
Ilasniat Rai (Koer) v. Sunder Das 
(1885), 11 Calc. 396 ; Gunga Pershad 
V. Sheodyal Singh (1879), 5 C. L. R. 
224, differing from Bheknarain Singh 
V. Januk Singh (1877), 2 Calc., 438 ; 
Yenamandra Sitaramasami v. Mida^ 
tana Sanyasi (1883), 6 Mad. 400 ; 
Pran Krishna Tewary v. Jadu Nath 
Trivedy (1898), 2 C. W. N. 603; 
llardai Narain v. Haruch Dhari Singh 
(1882), 12 C. L. R. 104; Narayana 
Chary a v. Narso Krishna (1876), 1 
Bom. 262 ; Luchmun Doss v. Giridhur 
Chowdhry (1880), 5 Calc. 855; 6 C. 
L. R. 470; Wajed Hossein (^Shah) v. 
Nanku Singh (Baboo), 25 W. R. 0. R. 
311. This rule applies also to an 
impartible estate, Veera Soorappa 
Nayani v. Errappa Naidu (1906), 29 
Mad. 481, at any rate, where it is 
not inalienable, see ante, p. 296. 

‘ Subranianya v. Sadasiva (1884), 
8 Mad. 75. See Ourusami Sastried 
v. Ganapathia Pillai (1882), 5 Mad. 
337 ; Yenamandra Sitaramasami v. 
Midatana Sanyasi (1883), 6 Mad. 
400; Chinnaya v. Perumal (1889), 
13 Mad. 51 ; Jamsetji N, Tata v. 
Kashinath (1901), 26 Bom. 326, at 
p. 336 ; Bhowna (Mussumat) v. Roop 
Kishore (1873), 5 N. W. P. H. C. 
89 ; Maharaj Singh v. Bedwant Singh 
(1906), 28 All. 508, atp. 541. Act 
IV. of 1882, g. 38, anf^, p. 290. 

® Bhagbut Pershad v. Qirja Koer 
(Mussumat) (1888), 15 1. A. 99; 16 
Calc. 717. 
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The burden is then shifted upon the son to prove that 
the particular debt was contracted for an illegal or im- 
moral purpose, and that the purchaser had notice, or upon 
reasonable inquiry might have discovered, that they were 
so contracted.^ 

It is not sufficient for him to show that the father was of licentious 
or extravagant habits.^ 

When ancestral property has passed out of the family either under 
a conveyance executed by the father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the latter’s debt, his sons by 
reason of their duty to pay their father’s debts cannot recover that 
property, unless they show that the debts were of a kind for which 
they would not have been liable, and that the purchasers had notice 
that they were so contracted . . . the purchasers at an execution 
sale, being strangers to the suit, if they have not notice that the debts 
were so contracted, are not bound to make inquiry beyond what 
appears on the surface of the proceedings.” ^ 

A son who was not born at the time that the debt was 
originally incurred * cannot dispute a mortgage made to pay off 
the debt.® 


^ Qirdharee Loll v. Kantoo Loll 
(1874), 1 I. A. 321; 14 B. L. R. 
187; 22 W. R. C. R. 56; Suraj 
Bunsi Koer v. Sheo Proshad Singh 
(1879), 6 I. A. 88, at p, 106 ; 5 Calc. 
148, at p. 171; 4 C, L. R. 226, at 
p. 238 ; Natasayyan v. Ponnusami 
(1892), 16 Mad. 99 ; Bhowna (^Miissu- 
7nat) V. JRoop Kishore (1873), 5 N. W. 
P. 89 ; Joharmal v. Eknath (1899), 
24 Bom. 343 ; Yenamandra Sitara- 
'tnasami v. Midatana Sdnyasi (1883), 
6 Mad. 400. See Bhagbut Per shad 
V. (xirja Koer (Afwssuma^) (1888), 15 
I. A. 99; 15 Calc. 717; Kooldeep 
Kooer (^Mussamuf) v. Bunjeet Singh 
(1875), 24 W. R. C. R. 231 ; Bam 
Sahoy Singh v. Mohabeer Per shad 
(1876), 25 W. R. C. R. 185. 

® See Sita Bam v. ZaJim Singh 
(1886), 8 All. 231 ; Hanuman Singh 
v. Nanah Chand (1884), 6 All. 193; 
Budree Lodi v. Kantee Loll (1875), 
23 W. R. C. R. 260 ; Bhagbut Pershad 


y. Girja Koer (dfussuwiai) (1888), 15 
I. A. 99; 15 Calc. 717; Vasudev 
Morbhat Kale v. Krishnaji Ballal 
Gokhale (1895), 20 Bom. 534 ; Chinta- 
manrao Mehendale v. Kashinath 
(1889), 14 Bom. 320; Subramanya 
V. SadiMva (1884), 8 Mad. 75; Ai- 
shan Lai v. Garuruddhwaja Prasad 
Singh (1899), 21 All. 238; Sadashiv 
Linhar Joshi v. Dinkar Narayan 
Joshi (1882), 6 Bom. 520. 

’ Suraj Bunsi Koer v. Sheo Proshad 
Singh (1879), 6 I. A. 88, at p. 10*6; 
5 Calc. 148, at p. 171 ; 4 C. L. R. 
226, at p. 238 ; Bhagbut Pershad v. 
Girja Koer (^Mussumat) (1888), 15 
I, A, 99 ; 15 Calc. 717 ; Meenakshi 
Naidu T. Immudi Kanaka Baniaya 
Koonden (1888), 16 I. A. 1 ; 12 Mad. 
142. 

* See ante, pp. 301, 302. 

* See Bholanath Khettry v. Kartick 
Kissen Das Khettry (1907), 34 Calc. 
372; 11 C. W. N. 462. 
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IMMORAL PURPOSE. 


[chap. vrir. 


Where the son is only able to prove that a portion of the debt was 
incurred for illegal or immoral purposes, the land would apparently 
stand charged for the remainder of the money.^ 

Wh&t is an The exception is based upon certain texts which are to be found in 
mofAf^ur*ose “Digest.” Vrihaspati says,^ “The sons are not com- 

er consid«“a-^ pellable to pay sums due by their father for spirituous liquors, for 
tion. losses at play, for promises made without any consideration, or under 

the influence of lust ^ or of wrath ; or sums for which he is a surety 
(except in the cases before mentioned ^), or a fine, or a toll,® or the 
balance of either.” There are other similar texts.® 

The exception as to sums for which the father is liable as surety 
applies apparently to cases of security for appearance, for keeping the 
peace, or for good behaviour.^ Where the father was surety for a 
debt, the liability of his son has been declared in several cases,® but 
the liability of a grandson has been denied.® 

Crime or fraud. If a criminal offence or fraud was the origin of the debt, the sons 
would not bo obliged to recognize it ; for instance, a decree for the 
value of property obtained by theft, a decree for money, or for the 
value of property misappropriated.” This would not apply to a case 
of money being merely wrongfully retained,^'-^ or to a decree for mesne 
profits obtained against the father by a person whom the latter wrong- 
fully kept out of possession of immovable projjerty.^® 


* Cf. ante, pp. 294, 295, 304. 

2 Colebrooke, “ Digest,** i. p. 305. 

® For an illustration of cases of 
these kinds, see Maharaj Singh v. 
Bulxcant Singh (1906), 28 Ail. 508, 

* What these words within brackets 
mean is not very clear. 

* This expression includes money 
paid for a bride, see Keshow Jiao 
Diwakur v. Naro Junardhun l^atunkur 
(1822), 2 Borr. 194, at pp. 200, 201. 
Strange says (vol. i. p. 167), “that 
the reason why tolls and fines are 
excepted may be, that they are to be 
regarded as ready money payments, 
for which credit will have been given, 
at the risk of him by whom they 
ought to have been received.** 

* Colebrooke, “ Digest,** vol. i. pp. 
247, 300, 305, 307, 311; “ Narada 
Smriti,** chap. iii. para. 11. 

’ Colebrooke, “ Digest,** vol i. pp, 
246, 247. 

* Chettikulam Venkitachala Beddiar 
V. Chettikulam Kumara VenkitachaJa 
Beddiar (1905), 28 Mad. 377 ; Be- 


nares (Maharajah of) v. JRamkuniar 
Misir (1904), 26 All. 611; Tuka- 
ramhhat v. Gangaram Mukhand Gujar 
(1898), 23 Bom. 454 ; Sitaramayya v. 
Venkatramanna (1888), 11 Mad. 373. 

® Narayan v. Venkatacharya Bak 
krishnacharya (1904), 28 Bom. 408. 
It is submitted that in this matter 
there is no difierence between the 
case of a son and that of a grandson. 

*** Foreman Das v. Bhattu Mahton 
(1897), 24 Calc. 672. 

“ Mahahir Prasad v. Basdeo Singh 
(1884), 6 All. 234. See Chandra Sen 
V. Ganga Bam (1880), 2 All. 899 ; 
McDowell and Co. v. Bagava Chetty 
(1903), 27 Mad. 71 ; Jaikumar v. 
Gatiri Nath (1906), 28 All. 718, at p. 
720, where it was held that a promis- 
sory note given to satisfy a claim for 
money misappropriated did not 9 reate 
an illegal or immoral debt. 

^2 Narasayyan V. Po7mitsami (IS92)^ 
16 Mad. 99. 

Peary Lai Sinha'y, Chandicharan 
Sinha (1906), 11 C. W. N. 163. 
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CHAP. VIII.] POWER LIMITED TO FATHER. 

Similarly, fines need not be paid out of the family property. 

“ Neither sins j^or the expiation of them arc hereditary.” ^ 

The son’s lia'.hlity extends also to the payment of interest, ^ the Interest, 
amount of interest being determinable by the law of the i)lacc. Where 
the rule of damdupat^ is not in force, that rule cannot be put in force."* 

Such charge or alienation binds his sons ^ and grandsons, 
whether they be minors or adults. 

^rhere is some authority that adult sons, who do nut consent, would 
not be bound,® but there is express authority to the contrary ,7 and the 
many otlicr decisions on the subject do not make this distinction. As 
the antecedent debt clearly binds the sons, the question whether they 
are bound by the mortgage or sale is not of great imjx)rtance.® 

This power which is given to the father cannot be exer- 

^ ® . to father, 

cised by any other member of the family even in the 

father’s absence.^ 

It has been held that when the father is insolvent, the official 
assignee has the same power as the father.^® 

' A Bengal case referred to in but not in the mofossil of Bengal ; 

Nhanee y. Jlurccrwii T)hoolubh{lSl4)y Jlct/iarain Singh Ham Dcin Singh 

1 Borr. 84, at p. 90. (1883), 9 Calc. 871 ; 12 C. L. R. 590 ; 

* See post, p. 319. Surjga Narain Singh v. Sirdharg 

^ The rule of Hindu law forbidding Lall (1883), 9 Calc. 825 ; 12 C. L. R. 

the recovering of interest at any one 400. This rule is not in force in 

time in excess of the amount of Madras, Y. Aanaji Hau v. Eagubai 

principal. It has been held that that (1871), 6 Mad. H. C. 400, 
rule applies in the Bombay Presidency. ^ I^ran Krishna Tewarg v. Jada 
See Nussencanjee v. Laxinan (1906), Nath Tricedg (1898), 2 0. W. N. 603. 

30 Bom. 452 ; SukaJal v. Eapa Sak~ * It does not bind any one else as, 
haram (1899), 24 Bom. 305 ; Simda'- for instance, a nephew. Gangxdn 

retbai v. Jagaoant Bhihaji Nadgoicda v. Andia Bapulu (1881), 4 Mjad. 

(1899), 24 Bom. 114; Dagdusa 73, 

Shevakdas v. Eamcfiandra (1895), 20 ** Upooroop Tewarg v. Bandhjee 

Bom. 611 ; Ganesh Dhaniidhar Sithag {Lalki), 6 Calc. 749, at p. 753 ; 

7'ajdev {Shri) v. Keshavrau Govind 8 C. L. R. 192, at p. 196 ; Muthoora 
Kulgavkar (1890), 15 Bom. 625 ; Koonwaree v. Bootun Singh (1870), 
Bedhrishna Babaji v. Hari Govind 13 AV. R. C. R. 30. 

(1890), 15 Bora. 84; Ganpat Panda- ^ Phnl Chandv. Man Singh(l882')t 
rang v. Adarji Dadahhai (1877), 3 4 All. 309. 

Bom. 312; Hari Mahadaji Samrkar * See Laijee Sahog v. Fakeer Chand 
y.BcdambhatEaghunath Khare(lB8^\ (1880), 6 Calc. 135; 7 C. L. R, 97 ; 

9 Bom. 233 ; Narayan v. Satvaji Baso Kooer v. Harry Hass (1882), 9 

(1872), 9 Bom. H. C. 83. It applies Calc. 495, at p. 501 ; 12 C. L. R. 292, 

in the town of Calcutta, Nobin at p. 297, 

Chunder Banner jee v. Eomesh Chundcr ® Hari Premji (Patel) v. Hakam- 

Ghose (1887), 14 Calc. 781; Earn- cAawd (1884), 10 Bom.*363. 
connog Audicarrg v. Johar Loll Dutt Fakirchand Motichand v. Moti- 

(1880), 5 Calc. 867 ; 7 C. L. R. 204; c?iand Harruckchand (1883), 7 Bom. 
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MORTGAGE. 


[chap. VIII. 


Except for the purpose of discharging such antecedent 
debt, or in case of a valid necessity,^ a father has no power 
to alienate or charge the coparcenary property,^ and the 
sale can be set aside.® 

for Where a mortgage is given in respect of a debt not 
antecedent to the transaction,^ it can be treated as a 
secured debt against the father’s interest,® and, so far as 
the sons are concerned, it will be treated as an unsecured 
debt, and can be enforced against the sons by a suit, the 
decree in which can be executed against the coparcenary 
property (including the mortgaged property), but in that 
case it has been held that the limitation applicable to an 
unsecured debt would apply.® 

So (except, perhaps, so far as questions of limitation are concerned, 
and except, perhaps, in cases where the property had been dealt with 
by the sons before suit) there is no difference between the remedy on 


438 ; Rangayya Chetti v. Thant /ta- 
challa Mudali (1895), 19 Mad. 74. 
In the former case it was further 
held that the official assignee can 
deal with the estate after the death 
of the father. It is submitted that 
this is not good law. 

* Ante^ p. 283. 

* Chinnaya v. Pcrnmal (1889), 13 
Mad. 51. 

* See Ham Day a! v. Ajudhia 
Prasad (1906), 28 All. 328 ; Beer 
Ki shore Suhye Sitigh (^Bahoo') v. Jlur 
BuUub Narain Singh {Baboo) (1867), 
7 W. R. C. R. 502. 

* See Luchmun Dass v. Giridhur 
Chowdhry(mOX'5 Calc. 855 ; 6 C. L. 
R. 473 ; Laljec Sahoy v. Fakecr Chand 
(1880), 6 Calc. 135, at p. 138; 7 C. 
L. R. 97, at p. 100; Gunga Prosad v. 
Ajvdhia Pershad 8 Calc. 131 ; 
9 C. L. R. 417 ; Khalilul Rahman v. 
Gobind Pershad (1892), 20 Calc. 328 ; 
Debt Dat v. Jadu Rai (1902), 24 All. 
459, differing from Jamna v. Nain 
Sukh (1887), 9 All. 493; Sami 
Ayyangar v. Ponnammal (1897), 21 
Mad. 28 ; Hanuman Kamat v. Dowlut 
Afw»dar(1884), 10 Calc. 528 ; Kishun 


Pershad Chowdhry v. Tipan Pershad 
Singh (1907), 34 Calc. 735; 11 
C. W. N, 613, dissenting from 
Maheswar Dutt Tewari v. Kishun 
Singh (1907), 34 Calc. 184; 11 
C. W. N. 294, in which latter case it 
was held, it is submitted erroneously, 
that the sons were bound by a 
mortgage not in respect of a debt, 
which was antecedent to the trans- 
action. The decisions relied upon 
in the latter case were in cases 
relating to sales in execution of 
decrees, and therefore stand upon a 
different footing. As to impartible 
estates, see Veera Soorappa Nayani v. 
Errappa Naidu (1906), 29 Mad. 484. 

® Kishun Pershad Chowdhry v. 
Tipan Pershad Singh (1907), 34 Calc. 
735; 11 C. W. N. 613; Khalilul 
Rahman v. Gobind Pershad (1892), 
20 Calc. 328, at p. 327. 

® Surja Prasad v. Golab Chand 
(1900), 27 Calc. 762, differed from in 
Maheshwar Dutt Tewari v. Kishun 
Singh (1907), 34 Calc. 184; 11 
C. W. N. 294, see above, note 4. See 
Ran Singh v, Sobha Ram (1907), 
29 All. 544. See note If post^ p. 311. 
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a mortgage wMch is based on an antecedent debt and a mortgage 
given in consideration of a payment at the time.^ 

In some of the older cases it was held that where the debt was not 
antecedent to the mortgage, the creditor had no rights against the 
coparcenary property except in case of necessity .2 

Where there is a sale by the father, not on account of 
an antecedent debt, the sons cannot, unless the money 
was obtained for illegal or immoral purposes, set it aside 
without refunding the amount of the purchase-money, as 
the purchase-money would be a debt which they would be 
liable to pay.® 

The question as to whether the mortgage or transfer 
passed the whole property, or only the father*s interest alienation 
therein, depends upon what the parties contracted about.^ property. 
This may be determined not only by the terms of the 
document, but also by the surrounding circumstances. 

The burden is upon the person claiming under the mort- 
gage or sale.® 

It is unsettled whether sons can be bound by a decree Whether sons 

^ j - ... bound if not 

enforcing a mortgage on coparcenary property made by their parties to suit, 
father, and passed in a suit to which they are not parties. 

The decisions in many suits instituted before the passing of the 
Transfer of Property Act,<^ determined that sons who were joint with 
their father ^ were so liable if the suit were brought against the father 
as representing himself and his sons.® 

* See Chidambara Miidaliar v. * Hasmat Rax (^Koer) v. Sunder 

Koothaperuiml (1903), 27 Mad. 326, Das (1885), 11 Calc. 396. See posf, 
at p. 328. In this case it was said, pp. 319, 320, and WaMi/'Za/ (74ororf/u7/ 

“on principle it is ditficult to make v. Chadi Sahi (1869), 4 B. L. R. A. C. 

any hstinction between a mortgage 15 ; 12 W. R. C. R. 447. 

given for an antecedent debt and a ^ See Simbhunath Panday v. Qolab 

mortgage given for a debt then Singh (1887), 14 1. A. 77, at p. 83; 

incurred, for in either case the debt 14 Calc. 572, at p. 579. 
is binding upon the son and the ® Narayanrav Damodar v. 7?a/- 
enforcementof the security exonerates krishna MahadeOy Bom. P. J., 1881, 

the son from the burden of the p. 293. 
father's debt.** See Gunga Pershad v. * IV. of 1882. 

Sheodyai Singh (1881), 9 C. L. R. 417. ^ See Trimbak Balkrishna v. Nara~ 

* Hanunian Kaniaty, Dowlut Mun- yan Damodhar Dabholkar (1884), 
dar (1884), 10 Calc. 528; Lai Singh 8 Bom. 481. 

V. Deonarain Singh (1886), 8 All. * Ponnappa Pillai v. Pappuva- 
279 ; Arunachda Chetti v. Munisaini yangar (1881), 4 Mad, 1 ; S. C. 

Jfwdah* (1883), 7 Mad. 39. (1885), 9 Mad. 343; Srinivasa 
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In each case it was a question whether the decree was intended to 
bind the family, and whether in execution their interests passed by 
the sale.^ It did not follow from the mere fact that the interest pur- 
porting to be sold was the right title and interest of the father that 
the entire interest which he had authority to deal with did not pass.^ 
If, however, the decree from the form of the suit, the character of 
the debt recovered by it and its terms was to he interpreted as a decree 
against the father alone and personal to himself, and all that was put 
up and sold thereunder in execution was his right and interest in the 
joint ancestral estate, then the auction purchaser acquired no more 
than that right and interest, i.e, the right to demand partition.^ 

Where the mortgage charged the whole interests, the form of 
mortgage decree now adopted by the Indian Courts would be sufficient 
to cause a sale of all of such interest.^ 

There is a diflference of opinion as to whether the law as to who is 
hound by the decree has been altered by sec. 85 of the Transfer of 
Property Act.^ That section is as follows : — 


Suits for Foreclosure^ SdlCy or Redemption. 


Parties to suits 
for foreclosure, 
eole, and 
redemption. 


“ Subject to the provisions of the Code of Civil Procedure,^ sec. 437, 
all persons having an interest in the property comprised in a mortgage 


Naijudu V. Yelaya Nayudu (1882), 
0 Mad. 251 ; Sadashiv Rinkar JosUi 
V. Rinkar Narayan Joshi (1882), 
6 Boin. 520 ; Studd v. BriJ Nundun 
Pershad Sinyh (1881), 9 C. L. R. 350 ; 
Sundraraja Ayyangar v. Jaganada 
Pillai (1881), 4 Mad. Ill; Roulut 
Ram V. Mehr Chand (1887), 14 I. A. 
187 ; 15 Calc. 70 ; Reva Singh v. Rai 
Manohar (1880), 2 All. 740 ; Ram 
Sevak Ras v. Raghubar Rai (1880), 
3 All. 72 ; Gayadin v. Raj JBansi 
Kuar (1880), 3 All. 191 ; Ram Narain 
Led V. Bhawani Prasad (1881), 3 All. 
443 ; Parsidh Rarain Singh y. Ifuneh 
man Sahai (1881), 11 C. L. R. 
263. 

• See Pemraj Chandra Bhau v. 
Savalya Gajaba (1890), 15 Bom. 293 ; 
Roulut Ram v. Mehr Chand (1887), 
14 I. A. 187; 15 Calc. 70: Ram 
Narain Led v. Bhawani Prasad (1881), 
3 All. 443. 

* See postf pp. 316, 317. Mahabir 
‘Pershad {Rai Babu)y. MarkundaNath 
Sahai {Rat) (1889), 17 I. A. 11, at p. 
16 ; S. C. nomine Mahihir Pershad v. 
Moheswar Nath Sahai 17 Calc. 584, 


at p. 589 ; Bhagbut Pershad v. Girja 
Koer {Mussumat) (1888), 15 I. A. 99 ; 
15 Calc. 717; Trimhak Balkrisna v. 
Narayan Ramodar Dahholkar (1884), 
8 Bom. 481, at p. 486 ; Ponnappa 
Pillai V. Pappuvayyangar (1881), 
4 Mad. 1, at p. 15 ; Hardai Narain v. 
Haruck Rhari Singh (1882), 12 C. L. 
R. 104 ; Sadashiv Rinkar Joshi v. 
Rinkar Narayan Joshi (1882), 6 Bom. 
520; Gnanammal v. Muthusami 
(1889), 13 Mad. 47, In Nanhak Joti 
V. Jaimanyal Chavhey (1880), 3 All. 
294, the sale was expressly limited to 
the father’s interest. See cases, posf, 
p. 317. 

® Basa Mai T. Maharaj Singh 
(1886), 8 All. 205; Simbhunath 
Panday v. Golab Singh (1887), 14 
I. A. 77; 14 Calc. 572. 

< See Act XIV. of 1882, Sched. 
IV., No. 128. 

^ Act IV. of 1882. 

^ That section deals with suits 
concerning property vested in a 
trustee, executor, or administrator, 
and has therefore no application to 
the present question. 
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must be joined as parties to any suit under this chapter relating to 
such mortgage : Provided that the plaintiff has notice of such interest,” 

The Bengal ^ and Allahabad High Courts ^ have held that where the 
plaintiff had notice of their existence, ^ the sons can sue to set aside a 
decree to which they are not parties, but the latter Court has declined 
to extend this principle to a case where the property had been sold to 
a purchaser other than the decree holder.* The result of this view 
of the section is that a new suit against the sons is necessary, and 
in such new suit the debt can be recovered by sale of the ancestral 
property.^ The Madras High Court considers that the law in this 
respect was not altered by the Transfer of Property Act.® See Civil 
Procedure Code, 1908, Sched. I., Order XXXIV. r. 1. 

“ Independently of the statute, the position of a purchaser, who in 
a sale in execution of a decree against the father bought the entirety 
of the estate, is the same as regards the son, whether the decree was a 
mortgage decree or a decree for money. In either case, all that the 
son can claim is that not having been a party to the sale or the jiro- 
ceedings which led up to it, he should have an opportunity of showing 
that there was in reality no such debt as to justify the sale.” ^ 

Where the sons are not parties to the suit, whether Rights of sous 
sec. 85 of the Transfer of Property Act applies or not, they 
are entitled to have an opportunity, either in a fresh suit 
or in proceedings for execution of the decree,® of raising 


’ Suraj Prosacl (Jjcdd) v. Golah 
Chand (1901), 28 Calc. 517 ; 5 C. W. 
N. 640, reversing decision of Ghose, J. 
(1900), 27 Calc. 724; 4 C. W. N. 
701. 

2 Bhawani Prasad v. Kallu (1895), 
17 All. 537 ; Kanhaia Lai v. Baj 
Bahadur (1902), 24 All. 211. See 
Hira Lai Sahu v. Parmeshar Jtai 
(1899), 21 All. 356. 

® The burden of proving this is 
upon the sons : Ram Nath Rai 
Lachman Rai (1899), 21 All. 193. 

* J)ebi Singh v. Jia Ram (1902), 
25 All. 214; Lai Singh v. Pulandar 
Singh (1905), 28 All. 182. 

* Dharam Singh v. Angal Lai 
(1899), 21 All. 301 ; Lachhman Das 

V. Dallu (1900), 22 All. 394. See 
Ram Singh v. SMd Ram (1907), 29 
All. 544. In Suraj Prosad {Laid) v. 
Qoldb Chand{mi), 28 Calc. 517 ; 5 C. 

W, N. 640 ; and Kanhaia Lai v. Raj 
Bahadur (1902), 24 All. 211, the son 


in the suit brought by him had an 
opportunity of contesting the mort- 
gage, so the Court declined to give 
him any remedy, except a right to 
redeem. 

* Ramasamagyan v. Virasemi Ay gar 
(1898), 21 Mad. 222 ; Palani Goundan 
V. Rangayya Goundan (1898), 22 Mad. 
207. 

^ Ramasammayyan v. Virasayni 
Ayyar (1898), 21 Mad. 222, at 
p. 224; Kunhali Bcari v. Keshava 
Shanbaga (1887), 11 Mad. 64, at 
p. 76. Karan Singh v. Bhup Singh 
(1904), 27 All. 16. See post, p. 315. 

• See Umaheswara v. Singaperumal 
(1885), 8 Mad. 376 ; Chander Per shad 
V. Sham Kocr (1905), 33 Calc. 676. 
It has been held that the son cannot 
raise the question in the same suit 
where he has been made a party to 
the suit as representing his father: 
Hira Lai Sahu v. Parmeshar Rai 
(1899), 21 All. 356. 
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such questions and of asserting such rights as they could 
have raised and asserted if they had been made parties. 

They can thus get a right to redeem,' but if the property has been 
sold to a third person, the Allahabad High Court has held that a suit 
for redemption does not lie simply on the ground they have not been 
made parties.*-^ A son born after a decree for sale would have no right 
of redemption.^ 


When interests 
of sons pass 
by sale m 
execution. 


A son who was not joint with the father at the time of 
the suit would be entitled to redeem.^ 

Where the son has been a party to the suit he could 
not, of course, raise in another suit any question as to the 
validity of the mortgage or sale. 

When the sons are not parties to the suit against their 
father, the creditor may institute another suit against 
them.® 

The interests of the sons pass in a sale of coparcenary 
property in execution of a decree against their father,® 
except — 

1. When their interests are not sold.*^ 

2. When the sons prove that the debt was contracted 
for an illegal or immoral purpose,® and the execution 


' See Eamphul Singh v. Degnanxin 
Singh (1881), scale. 517; 10 C. L. 
R. 489 ; Fonnappa PUlai v. Pappu^ 
vayijangar (1 881), 4 Mad. 1, at p. 69 ; 
Trimhak BaUirishna v. Narayan 
Damodar Dahholkar (1884), 8 Born. 
481, at p. 488; Ramasamayyan v. 
Virasami Ai/yar (1898), 21 Mad. 222. 

* Lai Singh v. Pulandar Singh 
(1905), 28 All. 182; DeU Singh v. 
Jia Ram (1902), 25 All. 214. 

* Muthuraman Chetti v. Ettapasarni 
(1899), 22 Mad. 372 ; ante^ pp. 302, 
307. 

* See Trimhak Balkrishna v, Nara^ 
yan Damodhar ) Dahholkar (1884), 
8 Bom. 481. 

* See Ran Singh v, Sohha Ram 
(1907), 29 All. 544 ; Dharam Singh v. 
Angan Lai (1899), 21 All. 301 ; An- 
abndra v. Dorasami (1888), 11 Mad. 
413. 


® Muddun Thakow v. Kanioo Lall 
(1874), 1 1. A. 321 ; 14 B. L. R. 187 ; 
22 W. R. C. R. 56 ; Nanomi Bahuasin 
(^Mussamut) v. Modun Mohun (1885), 
13 I. A. 1; 13 Calc. 21; Bhaghut 
Pershad v. Oirja Kocr (^Mussumat) 
(1888), 15 I. A. 99; 15 Calc. 717; 
Meenakshi Naida v. Immudi Kanaka 
Ramaya Kounden (1888), 16 I. A. 1 ; 
12 Mad. 142 ; Sheo Pei'shad Singh v, 
Soot'jhunsee Kooer (^Mussamut) (1875), 
24 W. R. C. R. 281 ; Cooverji Ifirji 
V. Dewsey Bhoja(^lS93)f 17 Bom. 718 ; 
Ramphul Singh v. Degnarain Singh 
8 Cal. 517 ; 10 C. L. R. 489 ; Beni 
Par shad v. Puran Chand (1895), 23 
Calc. 262, at p. 274 ; Mahahir Prasad 
V. Basdeo Singh (1884), 6 All. 234 ; 
Qonesh Pandey v. Dahce Doyal Singh 
(1879), 5 C. L. R. 36. 

^ See posty p. 317. 

• See ante, pp. 307, 308. 
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creditor purchases, or, if a stranger purchases, and has 
notice of, or upon inquiry could have ascertained, the 
illegal or immoral character of the debt upon which the 
decree was based.^ 

A decree for a mere money debt of the father,^ not Decree for 
illegal or immoral, and whether incurred for family pur- 
poses or not, may be enforced in his lifetime by an execu- 
tion sale of the entire coparcenary estate,® and is binding 
on the sons, whether they were or were not parties to the 
suit.^ They are, however, entitled in case they were not 
parties to contest the binding nature of the debt in another 
suit,® or by a claim under the Civil Procedure Code, 1908, 

Sched. I, Order XXI. r. 57.® 


^ See Joharmal v. Eknath (18D0), 
24 Bom. 343 ; Natasayyan v. Potmu- 
sami (1892), 16 Mad. 99; ante, 
pp. 306, 307. 

* This includes a decree for the 
unsatisfied balance of a mortgage 
debt, Jlari Ham v. Bishnath Singh 
(1900), 22 All. 408. 

* Meenakshi Naidv, v. Immudi 
Kanaha Jiamaya Kounden (1888), 
16 I. A. 1 ; 12 Mad. 142 ; KhalihU 
liahman v. Gohind JPershad (1892), 
20 Calc. 328 ; Shea Proshad v. Jung 
Bahadoor (1882), 9 Calc. -389 ; 12 
C. L. R. 494; Narayana Charya v. 
Narso Krishna (1876), 1 Bom. 262 ; 
Luchmun Bass v. Giridhur Chowdhry 
(1880), 6 Calc. 855; 6 C. L. R. 473; 
Bhowna (^Mussumat) v. Eoop Kishore 
(1873), 5 N. W. P. 89. 

* Muddun Thakoor v. Kantoo Lull 
(1874), 1 I. A. 321, at p. 338; 14 

B. L. R. 187, at p. 199 ; 22 W. R. 

C. R. 56,.at p. 59. The facts of this 
case are to be found in Ponnappa Pillai 
Y. Pappuvayyangar (1885), 9 Mad. 
343, at pp. 345-349 ; Nanomi Babua^ 
sin V. Modun Mohun (1885), 13 I. A. 
1 ; 13 Calc. 21 ; Suraj Bunsi Koer v. 
Sheo Proshad Singh (1879), 6 I. A. 
88, at p. 106 ; 5 Calc. 148, at p. 
171; 5 C. L. R. 226, at p. 238; 


Bhagbut Pershad v. Girja Kocr (ifws- 
sumat) (1888), 15 I. A. 99; 15 Calc. 
717; Meenakshi Naidu v, Immudi 
Kanaka Hamaya Kounden (1888), 16 
I. A. 1 ; 12 Mad. 142 ; Karan Singh 
V. Bhup Singh (1904), 27 All. 16; 
Mathura Prasad v. Bamchandra Rao 
(1902), 25 All. 57 ; Mallcsam Naidu 
V. Jugala Panda (1899), 23 Mad. 
292 ; Natas'iyyan v. Ponnusami 
(1892), 16 Mad. 99 ; Kunhali Beari 
V. Keshav Shanbaga (1887), 11 Mad. 
64 ; Ramanadan v. Rajagopola (1889), 
12 Mad. 309 ; Ramdut Sing v. Ma- 
hender Prasad (1882), 9 Calc. 452 ; 
12 C. L. K. 47. See Shiam Lai v. 
Oaneshi Lai (1905), 28 All. 288, 
where the suit had been dismissed as 
against the son. 

* See Ramasami Nadan v. Ulaga- 
natha Goundan (1898), 22 Mad. 49 ; 
Gopalasami Pillai v. Chokalingam 
Pito- (1881), 4 Mad. 320; Devji v. 
Sanibhu (1899), 24 Bom. 135 ; Jaga- 
bhai Lalvbhai -v. Vijbhukandas Jagji- 
vandas (1886), 11 Bom. 37; Karan 
Singh v. Bhup Singh (1904), 27 All. 
16. 

« Act XIV. of 1882, s. 278. Umed 
Hatkising v. Goman Bhaiji (1895), 20 
Bom. 385, at p. 389 ; Ram Bayal v. 
Durga Singh (1890), 12 All. 209. 
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In two cases the Allahabad High Court* considered that where no 
sale had taken place, the sons could contest the decree on the sole 
ground that they were not parties to it, but in a latter case the same 
Court held that there is no ground for such distinction.^ 

The son’s rights do not pass when in contravention of sec. 99 of the 
Transfer of Property Act ^ the mortgagee has attached the property in 
execution of a money decree,^ or the sale is otherwise irregular. 

Under the Civil Procedure Code of 1908 (s. 53) a 
creditor can, after the death of the father, execute the 
decree against coparcenary property in the hands of the 
sons. Where the property was attached in the father’s 
lifetime he could proceed ^ ; but where there was no such 
attachment, a new suit was necessary according to the High 
Courts of Madras and Allahabad, and according to some 
of the Bengal decisions.® It was held in Bombay,'^ and 
by the majority of a Full Bench in Bengal,® that the 
decree could be executed against the sons. 

The carrying out of a mortgage decree stands upon the 
same footing.® 

If the coparcenary property has been charged by the 
decree, proceedings in execution can be taken against the 
sons after the death of the father.^® 

The question whether the sale in execution of a decree 
against the father passed the whole interest of the family, 


^ Earn Dayal v. Durga Singh 
(1890), 12 All. 209 ; Jagraj Singa v. 
Ajudhia Prasad (1886), 9 All. 142. 

Karan Singh v, Phup Singh 
(1904), 27 All. 16. 

3 Act IV. of 1882. 

* Muthuraman Chetti v. FAtapa^ 
sam*(1899), 22 Mad. 372. 

® Peary Lai Sinha v. Chandi Cha- 
ran Sinha (1906), 11 0. W. N. 163; 
Peni Pershad v. Parbati AW (1892), 
20 Calc. 895. 

” Lachmi Narain v. Knnji Lall 
(1894), 1 6 All. 449 ; Jagannath Prasad 
V. Sitaram (1888), 11 All. 302; Kali 
Charan v. Jewat (1905), 28 All. 51 ; 
Natasayyan v. Ponnusami (1892), 16 
Mad. 99 ; Ariabiidra v. Dorasami 
(1888), 11 Mad. 413; Venkatarama 
y. Senthivela (1890), 13 Mad. 265; 


Karnataka Jlanmiantha v. Anduhu i 
JIanumayya (1882), 5 Mad. 232 ; Jnga 
Lai Chaudhuri v. Audh Beliari Prosad 
Sinyh (1900), 6 C. W. N. 223 ; Suraj 
Prosad {Lala) v. Golab C/tund (1901), 
28 Calc. 517 ; Kali Kidshna Sarknr 
V. Paghunath Peb (1903), 31 Calc. 
224. 

^ Govml Krishna Gujar v. Sa- 
kharauNaraya (1904), 28 Bom. 383 ; 
Ihned Hathising v. Goman Bhaiji 
(1895), 20 Bom. 385. 

® Arnar , Chandra Kundu v. Sebak 
Chand Chowdhury (1907), 34 Calc. 
642; nC. W. N. 593. 

^ Beni Pershad v. Parbati Kocr 
(1892), 20 Calc. 895. 

Sivagiri Zamindar v. Tiruvengada 
(1884), 7 Mad. 339 ; Ponnappa Pillai 
V. Papputayyanyar (1881), 4 Mad. 1. 
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or only the father’s undivided interest, depends upon the 
terms of the proceedings in execution. The Court will 
look at the substance of the proceedings to see what was 
intended to be sold, and what the purchaser could reason- 
ably think he was buying.^ It is a mixed question of law 
and fact.^ 

It is the duty of the judgment creditor to sec that the orders of 
attachment and sale, or the sale certificate, clearly indicate the sale of all 
the interests in the property over which the judgment debtor had control. 

There is some conflict as to whether there is any presumption that Barden of 
the whole interest passed, ^ or whether there is a presumption that the 
interest of the father only passed.'* It is submitted that if there is any 
presumption one way or the other, it is upon the person supporting the 
sale.® 

^ Pettachi Chettiar V, Sangili Vecra Sen v. G<inga Pam (1880), 2 All. 

Pandia (1887), 14 I. A. 84, at p. S99 ; Bhagwat Dassav. Oouri Kunwar 

85; 10 Mad. 241, at p. 248; Sim- (1880), 7 C. L. R. 218; Collector of 

hhnnath Pandag v. Oolab Singh Monghyr v. Hurdai Narain Shahai 

(1887), 14 I, A. 77, at p. 83 ; 14 (1879),' 5 Calc. 425 ; 5 C. L. R. 

Calc. 672, at p. 579 ; Abdul Aziz 112. In the following cases it was 

Khan Sahib t. Appayasami Xaicker held that the interests of the sons 

(1903), 31 I. A. 1 ; 27 Mad. 131; 8 passed by the sale: Bhagbut Per shad 

C. W. N. 180. See Umhica Prosad v. Girja Koer {Mussumat) (1888), 

Tevoarg v. Pamsahay Loll (1881), 15 1. A. 99; 0<x\c, 111 \ Meenakshi 

8 Calc. 898; 10 C. L. R. 505; Kagal Naidu v. Immudi Kanaka P imaya 

Ganpaya v. Manjappa (1888), 12 Kounden (1888), 16 I. A. 1 ; 12 Mad. 

Bom. 691. 142; Mahahir Pershad {Pai Babu) 

^ In the following cases it was v. Markunda Kath Sahax {Pai) 

held that the interest of the father (1889), 17 I. A. 11; 17 Calc. 584; 

only passed by the sale: Deendyal Cooverji f/irjiv. Dewscy Bhoja(^iSd3)t 

Lai V. Jugdeep Narain Singh (1877), 17 Bom. 718 ; Terra Soorappa Nayani 

4 I. A. 247 ; 3 Calc. 198 ; 1 C. L, R. v. En'appa Naidu (1906), 29 Mad. 

49 ; Simbhunath Panday v. Golab 484 ; Knnhali Beari v. Keshava Shan^ 

Singh (1887), 14 I. A. 77; 14 Calc. baga (1887), 11 Mad. 64; Sakharam^ 

572; Hurdey Narain Sahu (Baboo} shot v. (1886), 11 Bom. 

V. Rooder Perkash Misser (Pitndit 42 ; Sadashiv Dinkar Joshi v. Z)m- 

Baboo} (1883), 11 I. A. 26; 10 Calc. karnarayan Joshi (1882), 6 Bom. 

626 ; >Ram Sahai v. Kewal Singh 520. As to a sale under a mortgage 

(1887), 9 All. 672 ; Pettachi Chettiar decree, see antCt p. 311. 

V. Sangiii Veera Pandia Chinnatham^ * See Muhammad Husain v. Bip^ 
hiar (1887), 14 I. A. 84; 10 Mad. c/^arW (1892), 14 All. 191; Pern Singh 
241 ; Bhihaji Ramchandra Oke v. v. Partab Singh (1892), 14 All. 179 ; 

Tashvantrav Shripat Khopkar (1884), Beni Madho v. Basdeo Patak (1890), 

8 Bom. 489; Maruti Sakharam v, 12 All. 99. 

Babaji (1890), 15 Bom. 87; Beni * Maruti Sakharam v.Babaji(i890}y 
Parshad v. Puran Chand (1895), 23 15 Bom. 87. 

Calc. 262 ; Bika Singh v. Laohman * See Haza Hira y. Bhaiji Madan 
Singh (1880), 2 All. 800 ; Chandra Isabjiy Bom. P. J. 1875, p. 97* 
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Duty of “The purchaeer under the execution . . . ” is “not bound to go 

p c aser. further back than to see that there was a decree against ” the father, 
“that the property was property liable to satisfy the decree, if the 
decree had been properly given against ” him, “ and having inquired 
into that, and having hand fide purchased the estate under the execution, 
and hondfide paid a valuable consideration for the property, the” sons 
“ arc not entitled to come in and to set aside all that has been done 
under the decree and execution, and recover back the estate from the ” 
purchaser.^ 

“ If his debt was of a nature to support a sale of the entirety,” the 
father “might legally have sold it without suit, or the creditor might 
legally procure a sale of it by suit. All the sons can claim is, that, 
not being parties to the sale or execution proceedings, they ought not 
to be barred from bringing the fact or the nature of the debt in a suit 
of their own. Assuming they have such a right, it will avail them 
nothing unless they can prove that the debt was not such as to justify 
the sale. If the expressions by which the estate is conveyed to the 
purchaser are susceptible of application cither to the entirety or to the 
father’s coparcenary interest alone, . . . the absence of the sons from 
the proceedings may be one material consideration. But if the fact be 
that the purchaser has bargained and paid for the entirety, he may 
' clearly defend his title to it upon any ground which would have 

justified a sale if the sons had been brought in to oppose the execution 
proceedings.” 2 


Decree against A decree may be obtained against the sons during the 
eons. lifetime of their father so as to bind the coparcenary pro- 

perty, provided that the money was not raised for an illegal 
or immoral purpose.^ 

Personal Although the coparcenary property may not be liable, 

fathei*^ the father remains personally liable for a debt. 

As to the sale of a share in the coparcenary property, see antCy 
pp. 297, 300. 


^ Muddm Thakocyr v. Kantoo Lall 
(1874), 1 I. A. 321, at p. 334 ; 14 B. 
L. R. 187, at p. 200 ; 22 W. R. C. R. 
56, at p. 59. In Mahahir Prasad v. 
Basdeo Singh (1884), 6 All. 234, the 
Court considered that a statement in 
the plaint amounted to notice. See 
Bhagbut Per shad v. Girja Kocr{Mussu* 
mat) (1888), 15 I. A. 99 ; 15 Calc. 
317 ; Siva Sankara Mudali v. Parvati 
Anni (1881), 4 Mad. 96; Luchmi 
JDai Koori v. Asman . Sing (1876), 
2 Calc. 213 ; 25 W. R. C. R. 421 ; 
Anooragee Kooer (JMussamut) v. .RAu- 


gobutty Kooer (1876), 25 W. R. C. R. 
148 ; Budree Lall v. Kantee Lall 
(1875), 23 W. R. C. R. 260. 

* Nanomi Babuasin {Mussamut) v. 
Modun Mohm (1885), 13 I. A. 1, at 
p. 18 ; 13 Calc. 21, at p. 36. See 
Bhagbut Pershad v. Girja Koer 
{Mussamat) (1888), 15 I. A. 99 ; 15 
Calc. 317. 

* See Ramasami Nadan v. Ulaga* 
natha Goundan (1898), 22 Mad. 49 ; 
Ramphul Singh v. Degnarain Singh 
(1881), 8 Calc. 517; 10 C. L. R. 
489. 
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The debts of a father, or paternal grandfather, even Simple con- 
when not charged upon the estate, must be paid by the ^ 

son, or grandson, out of the property of the coparcenary 
in which the debtor was a coparcener, provided such 
debts have not been incurred for an illegal or immoral 
purpose.^ 

The liability to pay a debt involves a liability to pay interest, 
interest.^ 

Even during the lifetime of the father the son is liable Liabiiitjr of 
to the extent of the coparcenary property, or of property father’riHe- 
of his father which comes into his hands ; as, for instance, 
when the father has abandoned worldly affairs,^ or has 
been absent for a time which raises a presumption as to 
his death. ^ 

The limitation for a suit against the son for a debt of his father is Limitation of 
as provided by Article 120 of Schedule 11. of the Limitation Act,^ ».e. 
six years from the time when the cause of action arose.® 

It has been held that the right of the creditor to sue the sons accrues 
during the father’s lifetime, and that there is not a new cause of action 
on his death 


^ Muddun Thakoor v. Kantoo Loll 
(1874), 1 1. A. 321 : 14 B. L,-R. 187 ; 
22 W. R. C. R. 56 ; Luchmun Dass 
V. Giridhur Chowdhry (1880), 5 Calc. 
855 ; 6 C. L. R. 473 ; Periasami Mnda^^ 
liar V. Seetharama Chettiar (1903), 27 
Mad. 243 ; Udaram Sitaram v. Panu 
Panduji (1875), 11 Bom. H. C. 76, 
at pp. 83, 84 ; Bhagirathi v. Awan- 
tha Charia (1893), 17 Mad. 268; 
Ponmppa Pillai v. Pappumyyangar 
(1881), 4 Mad. 1 ; Sheo Proshad v, 
Jung Bahadoor (1882), 9 Calc. 389 ; 
12 C. L. R. 494; Velliyammal v. 
Katha Chetti (1882), 5 Mad. 61 ; 
Narayanasami Chetti v. Samidas Mu- 
dali (1883), 6 Mad. 293. This applies 
equally to an inpartible estate. 
Muttayan Chettiar v. Sangili Vira 
Pandia Chinnatambiar (1882), 9 I. A. 
128; 6 Mad. 1 ; Veera Soorappa 
Nayani v. Errappa Naidu (1906), 29 
Mad. 484. 

* Lachman Das v. Khunnu Lai 


(1896), 19 All. 26. See Saunada- 
nappa v. Shivbasawa (1907), 31 Bom. 
354 ; antCf p. 309. 

® See Colebrooke's “ Digest,'* vol. i. 
p. 266. 

* An absence of twenty years was 
fixed by Vishnu (Colebrooke*8 “Digest,** 
vol. i. p. 266) ; but the presumptions 
as to death now applicable are to be 
found in ss. 107, 108, of the “ Indian 
Evidence Act ** (I. of 1872). 

» XV. of 1877. 

® Maharaj Sing v. Balwant Singh 
(1906), 28 All. 508, at p. 516 ; Nar^ 
Singh Misra v. Lalji Misra (1901), 
23 All. 206 ; Natasayyan v. Ponnu~ 
sami (1892), 16 Mad. 99 ; Bamayya 
V. Venkataratnam (1893), 17 Mad. 
122 . 

^ Mallesam Naidu v. Jugala Panda 
(1899), 23 Mad. 292. See Ramasami 
Nadany, Ulaganatha (7oundan(1898), 
22 Mad. 49 ; Natasayyan y. Ponnu* 
sami (1892), 16 Mad. 99. 
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Debt not a 
charge on 
property. 

Effect of 
alienation. 


Remedy 
limited to 
assets. 


Liability after 
partition. 


A simple contract debt even of a father is not a charge 
upon the coparcenary property, or upon his separate pro- 
perty. When the son or heir has alienated the property, 
the creditor cannot claim his debt against the alienee, 
except where the alienation has been, to the knowledge 
of the alienee, made in order to avoid the debt, or with 
the intention of avoiding it. In case of such alienation, 
the remedy of the creditor is against the son or heir 
personally.^ 

The debts of the father cannot be recovered from thcs 
separate property of a son, even where such property has 
been the subject of a lond fide gift to the son by the father. 
They can only be recovered from the coparcenary property, 
or from property which was acquired by his sons on his 
death as his representatives.^ 

A creditor cannot enforce the payment of the debt of 
the father^ against property which has been allotted on 
partition to the son, unless the partition was effected for 
the purpose of avoiding the father’s debts.^ 


' Zuhurdust Khan v. Indurmun 
(18G7), Agra High Court Full Bench 
Beports, ed. 1903, p. 71; ed. 1874, 
p. 55 ; Unnopoorna Dassea v. Guritfa 
Narain Paul (1865), 2 W. U. C. R. 
296 ; Jarniyatram Ramchandra v. 
Farbhmias Hathi (1872), 9 Bom. H. 
C. 116 ; Gnanahhai v. C. Srinivasa 
Pillai (1868), 4 Mad. H. C. 84; 
Greender Chundcr Ghosc v. Mackin^ 
tosh (1879), 4 Calc. 897; 4 C. L. R. 
193; cf. Act IV. of 1882, s. 128. 
The right of a creditor against an 
alienee or devisee of the heir would 
apparently be no greater than his 
right against the alienee or devisee 
of his debtor, see Bishen Chand (Rai) 
V. Asmaida Koer {Musswnat') (1883), 
11 I. A. 164; 6 All. 560. 

“ Dyarnonee JDebea v. Brindahun 
Chunder Banerjeay Ben. S. D. A. 
1856, p. 97 ; Ponnappa Pillai v. 
Pappuvayyangar (1881), 4 Mad. 1, 
at pp. 9, 21, 45; Keval Bhagvan 
Gitjar V. Ganpati Narayan (1883), 8 


Bom. 220; Girdharlal Krishnavalabh 

V. Shiv (Bai) (1884), 8 Bom. 309 ; 
Omuthoonjiissa {Mussamut) v. Pures» 
mun Narain Singh (1876), 25 W. R. 
C. R. 202 ; Sahharani Ramchandra 
Dikshit V. Govind Vaman Dikshit 
(1873), 10 Bom. H. C. 361 ; Udaram 
Sitarani v. Ranu Panduji (1875), 11 
Bom. H, C. 76; Lallu Bhagvan v. Trib~ 
huvan Motiram (1889), 13 Bom. 653. 
See Dheraj Mahatah Chand Bahadoor 
{Maharajah) v. lluro Mohun Acharjee, 

W. R. (1864), M. R. 1 ; Jummal Ali v. 
Tirhhee Ball Pass (1869), 12 W. R. 
C. R. 41 ; Sangili Virapandia Chinna- 
ihanibiarY. Almir Ayyangar(1881\3 
Mad. 42. Act VII. (Bo. C.) of 1866. 

* This would not apply to a debt 
or a contract before partition entered 
into by the father as manager of the 
family. Ramachandra Padayachi v. 
Kondayya Chetti (1901), 24 Mad. 
555. 

* Krishnasami Konan v. Ramasami 
Ayyar (1899), 22 Mad. 519. 
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As under the Bengal school of law sons do not acquire Bengal school, 
any interest by birth in ancestral property, a father can 
obviously charge his share in the coparcenary property 
for the payment of any of liia debts, however incurred,^ 
and after his death the payment of his debts can be (m- 
forced against the property, whetlier joint or separate, 
belonging to him at the time of his decease. 

Apart from the obligation of a son or grandson to pay Obligation to 
the debts of his father or grandfather out of coparcenary of Lsets^in-^ 
property, the Hindu law, like other systems of law, requires 
the person who succeeds to the property of another as heir 
or devisee, to pay tlie debts of such otlier person to the 
extent of the assets received by him.^ There is no obli- 
gation upon any other coparcener, who has acquired 
rights by survivorship, to pay the debts of the deceased 
coparcener.^ 

Debts can be recovered from the person who has wrongfully come 
into possession of the property of the deceased debtor.^ 

This would not apply to lands held on a tenure, which rendered it 
not transferable or saleable in execution of a decree.^ 


^ See ante^ p. 297. 

* W. Macuaghten’s “ Hindu Law,’^ 

ii. p. 284 ; Colebrooke’s “ Digest,” vol. 
i. 270 ; “ Vyavahara Mayukha,” chap. 
V. s. 4, para. 17 ; ” Dayabhaga,” chap, 
i. para. 47; “ Narada Smriti,” chap. 

iii. para. 22; cf. Act V. of 1881, as. 
101-105. 

3 As to the sale of a share, see 
Kvtta Eamasami Chetti v. Bantjari 
Seshnnia Nuycinivai'u (1881), 3 Mad. 
145, at p. 167. As to impartible 
property, see Nachiappa Chettiar v. 
ChinnaydSdriii Nuicket' (1906), 29 
Mad. 453. 

< See MayaliLri Ganultoh v. Nara- 
yana Ruiiyinh (1881), 3 Mad. 359 ; 
KanakarnnKiY. Venkataratnam (1884), 
7 Mad. 586 ; Brosmno Chunder Bhut~ 


Uwharjee v, Kristo Chytunno Bed 
(1878), 4 Calc. 342; 3 C. L. K. 154; 
Surbomungola Dahee v. Mohendronath 
Nath (1874), 4 Calc. 508; Kshitish 
Chandra Acharjya Choicdhury v. Rad- 
hika Mohun Boy (1907), 12 C. W. N. 
237. 

* See Nilmoni Sinyh (^Bajah) v. 
Bakranath Singh (1882), 9 I. A. 104; 
Jagjivandas Javerd'is v. Imdad Ali 
(1882), 6 Bom. 211 ; Muppidi Bapayd 
V. 7?awa?ia(1883), 7 Mad. 85; Anundo 
Bai V. Kali Prosad Singh (1884), 
10 Calc. 677 ; S. C. on appeal, Kali 
Bershad Singh (2'ckait) v. Aiwnd 
Boy (1887), 15 I. A. 18; 15 Calc. 
471 ; Appaji Bapuji v. Keshav Sham- 
rav (1890), 15 Bom. 13. 


H.L. 



CHAPTER IX. 


PARTITION. 

Whflt is Partition is the process by which the members of a joint 

partition. family become separate, and cease to be coparceners.^ 

Partition, according to the Mitakshara school, consists 
of the ascertainment of the shares of the coparceners, such 
shares not having existed before partition,^ and the separa- 
tion of such shares from one another. 

According to the Dayabhaya school it consists only of 
the separation of the shares, such shares having previously 
existed.® 


Who is Entitled to Partition. 

Who is entitled “ I'hc ordinary rule is that if persons are entitled 
to partition, beneficially to shares in an estate, they may have a 
partition.^ 

Agreement not Except in Ikimbay ^ «an agreement not to partition coparcenary 
to partition, property bindn the actual parties tlicreto/' but it does not bind their 
representatives, or, unless there be an agreement not to assign, their 
assignees.^ 


‘ Cunningham’s “Hindu Law,” p. 
136. As to the mode by which 
such separation is effected, see post^ 
pp. 343-368, 

Ante^ pp. 244, 245. 

^ Ante^ p. 230. 

* Shankar Baksh v. Hardeo Baksh 
(1888), 16 I. A; 71, at p. 75; 16 
Calc. 397, at p. 405. See Secretary 
of State V. Kamachee Boye Sahabd 
(1859), 7 M. I. A. 476, at p. 537; 4 
W. R. P. C. 42, at p. 45. This applies 
equally to widows, Sellam v. Chinn* 
animal (1901), 24 Mad. 441. 


* Ramlinya Khanapure v. Ftru- 
pakshi Khanapure (1883), 7 Bom. 
538. 

^ Ramdhone Ohose v. Anund 
Chunder Ghose (1865), 2 Hyde, 93 ; 
Eajender Dutt v. Sham Qhund Mitter 
(1880), 6 Calc. 106, See Subbaraya 
Tawker v. Bajaram Tawker (1901), 
25 Mad. 585. 

^ Anath Nath Ley v. Mackintosh 
(1871), 8 B, L. R. 60 ; Anand Chandra 
Ghose V. Bran Kisto Dutt (1869), 3 
B. L. K. 0. C. 14; 11 W. R. 0. C. 
19. 
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A direction in a will prohibiting partition has no effect, as it is a Condition in 
condition repugnant to the gift.^ Similarly, tlie owner of property 
cannot by mere contract during his life prevent his heirs from partition- 
ing property after his death.^ 

Except in the case of a suit by a minor;^ the Court has 
no discretion to refuse partition.^ Each coparcener is at 
liberty to elect to separate from the joint family, but he 
cannot force a separation among the others against their 
will.® 

Under the Bengal school of law, every adult coparcener, Bengal school, 
male or female,® is entitled to enforce partition of the 
coparcenary property. 

Except that there can be no partition directly between Mitakshara 
grandfather and grandson while the father is alive, or 
between great-grandfather and great-grandson when the 
father or grandfather is alive, every adult coparcener is, 
under the Mitakshara school of law, entitled to enforce 
partition. 

“ The proi^erty in the paternal or ancestral estate acquired by birth 

* Mokoondo hall Shaw v. Ooiiesh C. L. R. 356. As to the presumption 

Chunder Shaw (1875), 1 Oalc. 104; of a general partition, see ante^ p. 

Raikishori Daai v. Rebcndranath 228. 

Sircar (1887), 15 I. A. 37 ; 15 Calc. ^ Dnnja Nath Praiaanick v. 

409. Act X. of 1865, s. 125, applied Chintamani TJassi (1903), 31 Calc, 

to Hindu wills under the Hindu 214; 8 W. N. 11. As to the case 

Wills Act (XXI. of 1870) by s. 2 of a childless widow, who is entitled 

of the latter Act. to a very small share, see post, p. 325, 

2 Rajender Dutt v. Sham Chund note 6. 

Mitter (1880), 6 Calc. 106. ^ Bishen Chnnd (Rai) v. Asvutida 

» Rost, pp. 326, 326. Koer (Jfnssumat) (1884), 11 I. A. 

* Sellani v. Chinnanimal (1901), 164, at p. 179 ; 6 All. 560, at p. 574 ; 

24 Mad. 441, at p. 443. “ Mitakshara,” chap. i. sec. 5, para. 3. 

. * Manjanatha y, Narauajia(ii*>S2'), A diH'erent view was adopted in 

5 Mad. 362, at p. 367. In Radha Jogiit Kishore v. Shib Sahai (1883), 

Churn Doss v. Kripa Sindhu Doss 5 All. 430. Although the grandson 

(1879), 5 Calc. 474, at p. 476; 4 may be unable to enforce partition he 

C. L. R. 428, at p. 430, the Court is a coparcener. Apparently if his 

said, “ It seems very doubtful whether interest be sold (see ante, pp. 297, 298), 

by the Hindu law any partial partition the purchaser could not enforce 

of the family property can take place partition (see post, p. 328), and 

except by arrangement.” See, how- might have to run the risk of 

ever, Upendra Narain Myti v. Gopee waiting until the death of the father 

Nath Bcra (1883), 9 Calc. 817 ; 12 before suing for partition. 
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under the Mitakshara law is ... so connected with the right to a 
partition that it does not exist where there is no right to it.” ^ 

Right of son, Under the Mitakshara law,^ a son ^ is entitled to par- 

graudson, and . . « i ^ i i 

great-grand- titioii of tJie coparcenary estate, whether movable or 
immovable,^ as against his father.^* On his father’s death 
he is entitled to partition as against his father’s father.® 
On the death of his father and his father’s father he has 
a similar right against his father’s father’s father.*^ 

On tlic death of his father ho represents his father’s right to claim 
partition against his father’s father.® 

Even vvlieii his father and grandfather are hotli alive, a suit for 
partition may be brought by a coparcener, if they allow the property 
to be wasted and his interest to be imperillcd.^^ 

Partition Where two or more women hold property jointly, as in 

women. tlic cascs of widows or daiigliters succeeding as heirs, one 
of them is entitled to enforce a partition,^® but such 
partition does not affect the right of survivorship of the 


^ Sartaj Kmri (Eani) v. Deoraj 
Kuari (^Rani) (1888), 15 I. A. 51, at 
p. 64; 10 All. 272, at p. 287. 

* This question cannot arise under 
the Bengal school, ante^ p. 230. 

^ As to illegitimate sons, see ante^ 
pp. 233, 234. 

^ Jugmohandas Mangaldas r. Man-- 
galdas Nathuhhog {Sir) (1886), 10 
Bom. 528. 

* Suraj liunsi Koerx. Sheo Proshad 
Singh (1879), 6 I. A. 88, at p. 100; 
5 Calc. 148, at p. 165 ; 4 C. L. R. 
226, at p. 233 ; Apaji Narhar Kul- 
harni v. Ramchandra Ravji Kulkarni 
(1891), 16 Bom. 29, at pp. 32, 33; 
Raga Ram Tewarg v. Luchmun Pcrsad 
(1867), B. L. K. F. B. R. 731, at p. 
738; 8 W. R. C. R. 15, at p. 20; 
Lcdjeet Singh v. Rajcoomar Singh 
(1873), 12 B. L. R. 373 ; 20 W. R. 
C. R. 336 ; Subba Ayyar v. Ganasa 
Ayyar (1895), 18 Mad. 179; Kali- 
par shad v. Ramcharan (1876), 1 
All. 159 ; Cassumbhoy Ahmedbhoy v. 
Ahmedbhoy Hubihhoy (1887), 12 
Bom. 280 (a case of Khoja Mahome* 
dans). It was held by a majority of 
the full bench in Apaji Narhar 


Kulkarni v. Ramchandra Ravji Kula^ 
karni (1891), 16 Bom. 29, that a son 
cannot in the lifetime of his father 
sue his father and uncles for partition, 
but the Madras High Court has 
dissented from this view, Subba Ayyar 
V. Ganasa Ayyar (1895), 18 Mad. 
179, see also Bhattacharya’s “Hindu 
Law,” 2nd ed., pp. 324, 225. It is 
submitted that the view of the dis- 
senting Judge (Telang, J.) in the 
Bombay case was correct. 

® Nagalinga Mudali v. Svthhirama- 
naya Mudali (1862), 1 Mad. H. C. 
77. 

^ This follows from the fact that 
the great grandson acquires a right 
by birth, ante, pp. 232, 233. 

“ “ Mitakshara,” chap. i. sec. 5, 
para. 1. 

® Rameshwar Prosad Singh v. 
Lachmi Prosad Singh (1903), 31 
Calc. 111. 

Sundar (Mussamat) v. Parbati 
{Mussammat) (1889), 16 I. A. 186 ; 
12 All. 51, and cases in 325, note 1. 
Ariyaputri ■ v. Alamelu (1888), 11 
Mad. 304 ; Contrd Kathaperumal 
V. Venkahai (1880), 2 Mad. 194. 
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co-widow or sister/ and must be effected in such a way 
as not to prejudice the reversionary heirs.^ 

This case frequently occurs under the Bengal school of law. Under 
the Mitakshara school it could only occur with regard to the separate 
acquisitions of the husband or father, or in the case where the husband 
or father died without leaving any coparcener him surviving, or perhaps 
in a case where a share is allotted to wives on a partition.'^ 

Where a widow or daughter is entitled to a partition a purchaser of 
her share is also entitled to partition."^ 

Where a Hindu widow is entitled to partition, and there is a reason- 
able apprehension that she will waste the movable property allotted to 
her share, sufficient provision should bo made in the final decree for 
partition, for the prevention of such waste, to safeguard the interests 
of the reversioners.'^ 

It has been held that in a suit for partition by a widow the Court 
has a discretion.® 

Where a coparcener is a minor, and his interests are Minor co- 

^ .... parcener. 

likely to be prejudiced by the property remaining joint, 
as, for instance, where his coparceners are wasting the 
property, or setting up rights adverse to him, or decline 
to provide for his maintenance, it is for his interest that 
a suit ’ for a partition be brought,® even against his father 


' Nilamani Patta Maha Devi Qaru 
(^Sri Gajapathi).y. Radhamani Patta 
Maha Devi Garu {Sri Gajapathi) 
(1877), 4 I. A. 212; 1 Mad. 290; 

1 C. L. K. 97 ; Dal Koer {Musst.) v, 
Paahas Koer {Muifst.) (1904), 8 C. W. 
N. 658 ; Rindnamim v. Venkataramap- 
pa (1866), 3 Mad. H. C. 268 ; Padma- 
mani Dasi {Srhnati') v. Jagadamba 
Dost {Srimati) (1871), 6 B. L. R. 134. 

Dal Koer {Musst.) y. Panbas 
Koer {Musst.) 8 C. W. N. 658 ; 
Janokifiath Mukhopadhya v. Mothu^ 
ranath Mukhopadhya (1883), 9 Calc. 
580 ; 12 C. L. R. 215. 

» Post, pp. 329, 330. 

* Janokinath Mukhopadhya v. Mo^ 
thuranath Mukhopadhya (1883), 9 
Calc. 580 ; 12 C. L. R. 215. 

* Durga Nath Pramanik v. <7Am- 
tamoni Dassi (1903), 31 Calc. 214 ; 8 
C. W. N. 11. See Janokinath Mukho^ 
padhya v. Mothuranath Mukhopadhya 
(1883), 9 Calc. 580 ; 12 C L. R. 215. 


® Mohadeay Kooer v. Haruknarain 
(1882), 9 Calc. 244, at p. 250. It 
was said in Smdaminey Dossee y. 
joyesh Chunder Dutt (1877), 2 Calc. 
2G2, at p. 271, that the Court would 
probably refuse partition by metes 
and bounds to a childless widow who 
was entitled to a very small share. 

^ I,e, either a suit in a Civil Court, 
or a proceeding in a Revenue Court. 

® Darnoodur Misser v, Senabutty 
Mtsrain (1882), 8 Calc. 537; lb 
C. L. R. 402 ; Mahadev Balvant v. 
Lakshman Balvant (1894), 19 Bom. 
99 ; Thangam Pillai v. Suppn Pillai 
(1888), 12 Mad. 401 ; Kamakshi 
Ammal v. Chidamlntra Reddi (1866), 
3 Mad. H. C. 94; Alimelamfnal v. 
Arunachcllam Pillai (1866), 3 Mad. 
H. C. 69 ; Lekhraj Kooer {Mussamut) 

V. Dyal Singh {Sirdar) (1876), 25 

W. R. C. R. 497. 

® Bholanath v Ghasi Ram (1907), 
29 All. 373. 
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but if there be no such special circumstances, it is 
ordinarily not in the interest of the minor that such suit 
should be brought.^ 

The 8ame principle would apply to reviving on behalf of a minor a 
suit for partition instituted by his father,^ provided it be clear that the 
omission to continue the suit does not prejudice the minor’s rights to 
the property. 

It is not ordinarily in the interests of a minor member of a joint 
Hindu family, or of any other minor joint-owner, that his share should 
be separated. Pritna facie^ a partition is not for a minor’s I^enefit, 
because, ordinarily speaking, the family estate is bettor managed, and 
yields a greater ratio of profit in union than when split up and 
distriljutcd amojig the several parceners, and moreover, by partition* 
a minor member of a Mitakshara family would lose the benefit of 
survivorship.^ There is also the d.anger of the minor’s property being 
wasted by the costs of litigation. 

Such special circumstances, as would render a suit for 
IDartition necessary in the interest of the minor, would 
justify a guardian in arranging a partition.^ 

Where an adult co-slutrer insists upon partition the 
guardian cannot resist it, but must do his best in tlie 
interests of the minor.® 

A partition by arbitration,® or by arrangement,'^ or by 
the Collector,® is binding on a minor, and can be enforced 
by liim,® provided that he be not injuriously affected 


' Damoodur Misscr v. Senahutty 
Misrain (1882), 8 Calc. 537; 10 
C. L. R. 401 ; Aliinclammal v. Ai'U- 
nachellam Villai (1866), 3 Mad. H. 
C. 69 ; Svamiyar PUlai v. Chokkalin- 
yam (1862), 1 Mad. H.C. 105. 

If the suit be not for the benefit of 
the minor, the Court will I’efuse to 
<Iecree partition. Tiachoo Hurkisson- 
das V. Manliorehai (1907), 34 I. A. 107 ; 
31 Bora. 373; 11 C. W. N. 769. 

® Parvathi v. Manjayakarantha 
(1870), 5 Mad. H. C. 193. 

® Kamakshi Ammal .v. Chidambara 
Jieddi Mad. H. C. Rep. 94; 

Macnaghten’s “ Hindu Law,” vol. ii. 
chap. i. s. 1, case 10 ; Mayae’a 
“ Hindu Law,” 7th ed., pp. 642, 643. 


* Antey p. 325. West and Btihler, 
2nd ed., p. 303. 

* See Nallappa Reddi v. Balammal 
(1864), 2 Mad. H. C. 182. 

® Ramnarain Poramanich v. Sree^ 
mutty Dossee (1864), 1 W. R. C. R. 
281. 

^ JJeo Bunsee Kooer (^Mussamut) v. 
Dwarhanatk (1868), 10 W. R. C. R. 
273 ; S.C., Deowanti v. Dwarkanathy 
8 B. L. R. 363, note. 

* Hari Prasad Jha (Jddhoo) v. 
Muddan Mohan Thakur (1872), 
8 B. L. R., Ap. 72 ; 17 W. R. C. R. 
217. 

* Avoadh Sarju Prasad Singh v. 
Sita Ram Singh (1906), 29 All. 
37. 
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thereby, that it be fair, that he be duly represented,^ and 
that the person rep;:esenting him in such proceedings act 
bond fide and with a due regard to his interest.^ 

“ There is no doubt that a valid agreement for partition may l)e made 
during the minority of one or more of the coparceners. That seems 
to follow from the admitted right of one coparcener to claim a partition, 
and if an agreement fo^ partition could not be made binding on minors, 
a partition could hardly ever take place. No doubt, if tlie partition 
were unfair or prejudicial to the minor’s interests, he might, on attain- 
ing his majority, by proper proceedings’ set it aside so far as regards 
himself.” ^ 

When a son is born to the father of a Mitakshara Effect of birth 
family, after there has been a partition between him and parHUon.^^ 
his sons, the afterborn son is not entitled to a redistribu- 
tion, unless he was conceived at the time of the partition,^ 
but he is to the exclusion of his separated brethren 
entitled as a coparcener to the share allotted to his 
father, and to succeed as heir to his father.® 

It has been held that where the father has reserved no share for 
himself on the partition, an afterborn son is entitled to a share.^ 

In a case governed by the Bengal school, a posthumous 
son would be entitled to reopen a partition made by his 
brothers after his father’s death and before his birth.'^ 


1 Lai Bahadur Singh v. Sispal Singh 
(1892), 14 All. 498; Krishnahai v. 
Khangowda (1893), 18 Bom. 197. 

* Kalee Sunkur Sannyal v. JOenen^* 
dro Nath Sannyal (1874), 23 W. R. 
C. R. 68 ; Chanvirapa v. Danava 
(1894), 19 Bom. 693 ; Nallapa Reddi 
V. Balammal (1864), 2 >Mad. H. C. 
182. As to cases governed by Mala- 
bar law, see Arayalprath Kunki Packer 
v. Kanthilath Ahmad Kuti (1905), 

29 Mad. 62. 

• Balkishen Das v. Ram Narain 
Sahu (1903), 30 I. A. 139, at p. 160 ; 

30 Calc. 738, at p. 752 ; 7 C. W. N. 
678, at p. 590. As to the limitation 
for such suits, see Lai Bahadur Singh 
v. Sispal Singh (1892), 14 All. 498; 
Krishnahai v. Khangwoda (1893), 18 


Bom. 197 ; Chanvirapa v. Danava 
(1894), 19 Bom. 593. 

* Yekeyamian v. Agniswarian 
(1869), 4 Mad., H. C. 307.^ 

* See Nawal Singh v. Bhagwan 
Singh. (1882), 4 All. 427. Where 
one son has separated, the afterborn 
sou is entitled to slmre with the 
father and the united sons, but has 
no right to a share of the property 
allotted to the separated son. Oanpat 
Venkatesh Despande v. Qopalrao Ven- 
katesh Despande (1899), 23 Bom. 636. 

® See Chengama Nayudu v. Muni^ 
sarm Nayudu (1896), 20 Mad. 76 ; 
W. Macnagh ten’s “ Hindu Law,” 
vol. i. p. 47. 

^ “Dayabhaga,” chap. vii. para. 

10 . 
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PURCHASER. 


Absent 

coparceners. 


Purchaser of 
share. 


[chap. IX. 

As to the effect of a partition on the rights of coparceners 
who are absent, Sir Thomas Stranga^ says as follows; 

Upon the same footing, in this respect, with minors are 
absentees, residing in a foreign country,^ whose consent, at 
the time, not being attainable, partition may proceed with- 
out it, the law enjoining the preservation of their respec- 
tive shares, till the one arrive at majority, and the other 
returns ; and this is the case of the latter to the extent 
of the seventh in descent, the right of parceners remaining 
at home, being lost by dispossession beyond the fourthr ^ 

This would, of course, be subject to the law for the limitation of 
suits.** 

The purchaser of the share of a coparcener, either at 
an execution sale ® or by a voluntary transfer, where such 
transfer is valid,® has the same right of partition as the 
coparcener whose share was purchased by him, and is 
entitled to have a separate portion allotted to him,*^ but 
he may be compelled to sell to a coparcener a share of 
a dwelling-house purchased by him.® 

A transferee, either by a private sale, or by a sale in 
execution of a decree, of the interest of a coparcener, in a 


^ “ Hindu Law,” vol. i. pp. 206, 
207. 

* The rules as to what is a foreign 
country (Colebrooke’s “ Digest,” vol. 
ii. p. 29), .such as difference of lan- 
guage, the intervention of a moun- 
tain or great river, countries being 
accounted di.^tant whence intelli- 
gence is not received in ten nights, 
would probably be disregarded in 
view of modern means of communi- 
cation. 

® “ Dayabhaga,” chap. viii. ; Cole- 
brooke’s “ Digest,” vol. iii. pp. 440, 
448 ; “ Daja-Krama Sangraha,” chap, 
ix. ; Strange’s “ Hindu Law,” vol. ii. 
pp. 327, 390. 

< See Act XV. of 1877, Sched. II., 
Arts. 127, 144. 

* AnU, p. 297. 

« Ante, pp. 299, 300. 


' Bepin Behari Moduck v. Lall 
Mohun Chattopadhija 12 Calc. 
209; Janoki Nath Mukhopadhya v. 
Mothuraaath Mukhopadhya (1883), 
9 Calc. 580; 12 C. L. R. 215 (a suit 
•by a purchaser from one of two 
widows) ; Alamelu v. Mangasami 
(1884), 7 Mad. 588 ; Pandurang 
Anandrao v. Bhaskar Shadashiv 
(1874), 11 Bom. H. C. 72; LailJha 
(Baboo) V. Juma Buksh (Shaikh) 
(1874), 22 W. R. C. R. 116 ; Lochun 
Singh v. Nemdharee Singh (1873), 20 
W. R. C. R. 170 ; Jiughoonath Panjah 
V. Luckhun Chunder Dallal Chotodhry 
(1872), 18 W. R. C. R. 23; Anand 
Chandra Ohose v. Prankisto Butt 
(1869),3 B. L. R. 0. C. 14. As to 
his share on partition, see ante^ p. 300. • 
« Act IV. of 1893, 8. 4, post, 
pp. 355, 356. 
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portioa only of the family property, is not entitled, as of 
right, to partition of such portion only.^ Should he sue 
for a partition of such portion only, a coparcener may 
require him to include the whole of the family property 
in the suit,^ but is not obliged to insist upon it? 

It has been said that in a case governed by the law of the Daya- 
bhaga such partial partition can be claimed^ but it is submitted tliat 
no such distinction can be drawn. 


Rights of Wife and Widow. 

Under the Mitakshara school of law, except in Southern 
India, on a partition of coparcenary property by a father 
and his son or sons (or purchasers of their shares®), the 
wife of the father is entitled to have allotted to her for 
her separate enjoyment a share equal to a son's share,® in 
order to provide for her maintenance.'^ 


‘ Venkdtarama v. Meera Lahai 
(1889), 13 Mad. 275; Panduraiig 
Anandrav v. Bhashar Shadashio 
(1874), 11 Bom. H. C. 72. 

* Seeposf, pp. 351, 352. Puncha- 
nun Mullick v. Shib Cliunder Mullick 
(1877), 14 Calc. 835. 

® Murarrao v. Sitaram (1898), 23 
Bom. 184. 

* R. C. Mitra^s “ Law of Joint 
Property and Partition,” p. 375. 

® Sumrnn Thakoor v. Chnndcmiun 
Misser (1881), 8 Calc. 17 ; 9 C. L. 
R. 415. 

® Damoodnr Misser v. Senahutty 
Misrain (1882), 8 Calc. 537 ; 10 C. 
L. R. 401 ; Dular Koeri v. Dwar- 
kanath Misser (1904), 32 Calc. 234; 
9 C. W. N. 270 ; ^imrun Thakoor 
V. Chundermun Misser (1881), 8 Calc. 
17 ; 9 C. L. R. 415 ; Mahaheer Persad 

V. Ramyad Singh (1873), 12 B. L. R. 
90, at p. 99 ; 20 W. R. C. R. 192, at 
p. 196; Laljeet Singh v. Rajeoomar 
Singh (1873), 12 B. L. R. 373 ; 20 

W. R. 0 . R. 337 ; Pursid Narain Sing 
V. TImoomm Sahay (1880), 5 Calc. 


845, at p. 854 ; 5 C. L. R. 576, at p. 
585. In each of the above cases the 
partition was at the instance of a 
son, but it is submitted that the 
same principle would apply when the 
partition was at the instance of the 
father, see “ Mitakshara,” chap. i. s. 
7, paras, 1, 2. See “ Vyavahara Ma- 
yukha,” chap, iv., paras. 4, 5, 11 ; 
“ Smriti Chandrika,” chap. ii. s. 1, 
para. 39; “Vivada Chintamani” 
(P. C. Tagore’s translation), pp. 
230, 231 ; Colebrooke’s “ Digest,” 
vol. iii. p. 12. This includes a step- 
mother of the sons. Macnaghten’s 
“ Hindu Law,” vol. i. p. 50. 

^ Laljeet Singh v. Rajeoomar Singh 
(1873), 12 B. L. K. 373, at p. 383; 
20 W. R. C. R. 337, at p. 340; 
Jairam Nathu v. Nathu Shamji (1906), 
31 Bom. 54. Strange’s “ Hindu 
Law,” vol. i. p. 189. Banerjee’s 
“ Law of Marriage,” 2nd ed., p. 141, 
See, however, Dular Koeri v. Dwar- 
kanath Misser (1904), 32 Calc. 234, 
at p. 242 ; 9 C. W. N. 270, at p. 
276. 


Rights of wife 
on partition. 
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mother’s share. 


[chap. IX. 


Mr. Mayiio ^ states that in Southern India the practice of allotting 
shares to wives is obsolete. Having regard to old authorities of the 
Dravida school it was not settled whether the father retained for them 
the shams which are assigned to his wives, or whether, as in the case 
of th^3enarcs, Bombay, and Mithila schools, the shares should be 
^ladc over to the wives themselves.^ 

Jkngal school. As under the law of the Bengal school a fjxthcr is entitled to the 
absolute disposal of his property, whether ancestral or self-acquired,^ 
this question cannot arise. In the rare case of a father partitioning his 
property amongst his sons, it is said that “his sonlcss wives are each 
entitled to a share equal to that of a son, or to half ^ of such share, 
according as they are unprovided, or provided, with stridhana*^ ^ 

Tf tlie wife lias previously liad separate property given 
to her hy her liusband or father-in-law, she takes so much 
as with such separate property would amount to a sliare 
ecpial to that of one of the sons.^ 

iMuther’s share p^.xcept ill Southern India, where, it is said, the practice 
is obsolete,'^ a widow is, on a partition of coparcenary 
property^ between her sons, or between her sons and 
grandsons^ (or purchasers of their shares^®), entitled to 
a sh^lre equal to that of one of her sons in lieu of 
maintenance.^^ 


* Mayne’s “ Hindu Law,” 7th ed., 
p. 645 ; Memntchce v. Chedumhra 
Chcttfif Mad. dec. of 1853, 61 

* See ‘* Smriti Chandrika,” chap. ii. 
s. 1, 39 ; “ Parasara Madhavya-Daya- 
vibhaga ” (Burnell’s translation), 
p. 8; Strange’s ‘‘Hindu Law,” vol. 
i. p. 189. 

3 Ante, p. 230. 

^ See, however, Colebrooke’s “ Di- 
gest,” vol. iii. pp. 20-25. 

^ Banerjee’s “Law of Marriage,” 
2nd ed., pp. 140, 141, 142 ; “ Daya- 
bhaga,” chap. iii. ss. 2, paras. 31,32; 
“Daya-Krama Sangraha,” chap. vi. 
paras. 22-28 ; “ Dayatattwa,” chap. ii. 
paras. 13-18. 

* “Mitakshara,” chap. ii. s. 11, para. 
5. Jairam Nnthu v. Nathu Shmnji 
(1906), 31 Bom. 54. See Mahaheer 
Ptrsad V. Eamyad Singh (1873), 12 
B. L. R. 90, at p. 99 ; 20 W. R. C. R. 
192, at p. 196. 


^ Mayne’s “ Hindu Law,” 7th ed., 
pp. 645, 646. 

* She is not entitled to such right 
in property which has been acquired 
by the sons without any aid from the 
estate of their ancestors. 

® Badri Hoy v. Bhugwat Narain 
mey{m2\% Calc. 649; 11 C. L. 
K. 186; Puma Chandra Chakravarti 
V. Sarojini Debi (1904), 31 Calc. 
1065 ; 8 C. W. N. 763 ; Sibbosoondery 
Dabia v. Bussoomutty Dabia (1881), 
7 Calc. 191 ; Praumkissen Mitter v. 
Muttysondery (1841), Fulton, 389 ; 
contrd liadha Kishen Man y. Bach- 
hdman (1880), 3 All. 118. 

Amrita Ball Mitter y. Manick 
Ball Mullich (1900), 27 Calc. 561 ; 
4 C. W. N. 764 ; Jogendra Chtinder 
Ohose y. Fulkumari Dassi (1899), 27 
Calc. 77; 4 C. W. N. 254. 

“ Ganesh Dutt Thakoor (jChovodhry) 
y. Jewach Thakoorain (Musawnmat) 
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In Madras a mother is, according to the “Smriti Chandrika,” 
entitled on partition between her sons to have allotted to her a portion 
sufficient for her maintenance, but not exceeding the share of one of 
her sons.i 

Except under the Bengal school,^ a sonless widow is 
entitled to a share on a partition between her stepsons,® 
but even in Bengal she is entitled to a share on a par- 
tition between her sons and stepsons.^ 

In a partition between sons by different wives the respective mothers 
arc only entitled to share equally with their own sons the aggregate of 
the shares whicli an equal division among the brothers allots to those 
sons, or, in other words, the property must be first divided into as many 
shares as there are sons. Each widow then shares equally with each 
of her sons the portion allotted to her sons.^ 

In a Bombay case ^ where there was a partition between a son and 
his stepmother and her three sons, the stepmother was given one-fifth. 
According to the above rule, she would have been entitled to a three- 
sixteenth share. 


(1903), 31 I. A. 10, at p. 15; 31 
Calc. 262, at p. 271; 8 C. W. N. 
146, at p. 150 ; Hermngini Dasi 
(^Srimatx) v. Kedarnath Kudu Chow- 
<fAry(1889), 16 I. A. 115; 16 Calc, 
758 ; Torit Bhoomn Bonnerjec v. 
Taraprosonno Bonnerjee (1879), 4 
Calc. 766 ; Pursid Kara in Sing v. 
Hunooman Sdhag (1880), 5 Calc. 
845 ; 6 C. L. R. 576 ; Ktshori Mohun 
Qhose Y, Monimohun Ohose (1885), 
12 Calc. 165; Isree Per shad Singh 
V. Nasib A'ooer (1884), 10 Calc. 1017 ; 
Bilaso V. Dina Nath (1880), 3 All. 
88 ; Jodoonath Dey Sircar v. Brojo- 
nath Dey (1874), 12 B. L. R. 385 ; 
Jugomohan Haidar v. Sarodamoyee 
Dossee (1877), 3 Calc. 149 ; Damo- 
dardas Mdneklal v. Uttamram Manek- 
lal (1892), 17 Bom. 271 ; Lakshman 
liamchandra Joshi v. Satayabhdmabai 
(1877), 2 Bom. 494, at p. 504 ; Sheo 
Dyal Tewaree v. Judoonath Tewaree 
(1868), 9 W. R. C. R. 61. In Thukoo 
Baee Bhide v. Buma Baec Bhide 
(1824), 2 Borr. 446, at p. 454, the 
pundits declared that the mother had 
a right to a share, although there 
was only one son. See also cases in 
West and Biihler, 2nd ed., pp. 391, 392. 


' Chap. iv. paras. 12-17. This is 
in accordance with the practice in 
Madras, Mayno's “ Hindu Law,*^ 7th ed. 
p. 646. Mari v. Chinnammdl (1884), 
8 Mad. 107, at p, 123 ; Venkatatnmal 
V. Andydppa Chetti (1882), 6 Mad. 
130; Strangers “Hindu Law,” vol. 
ii. p. 309. See Maciiaghten’s “ Hindu 
Law,” vol. i. p. 50. 

- Damoodur Misser v. Senahutty 
Misroin (1882), 8 Calc. 537, at p. 
542 ; 10 C. L. R. 401, at p. 405. 

® Damoodur Misser v. Senabutty 
Misrain (1882), 8 Calc. 837 ; 10 C. 
L. R. 401 (a Mithila case) ; Laljeet 
Singh V. Rajeoomar Singh (1873), 12 
B. L. R. 373 ; 20 W. R. C. R. 337 ; 
Thakur Proshad (^Chowdhry) v. Bha- 
gkati 1 C. L. J. 142. 

* See Torit Bhoosun Bonnerjee v. 

Tdraprosono Bonnerjee QsXc, 

756. 

* Kristobhabiney Dossee v. Ashutosh 
Bosu Mullick (1886), 13 Calc. 39 ; 
Cdlly Churn Mullich v. Jdnova Dossee 
(1866), 1 Ind. Jur. 284. 

® Damodardaa Maneklal v. Uttarn’- 
ram Maneklal (1892), 17 Bora. 

271. 
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GRANDMOTHER. 


Right of 
grandmother. 


Great-grand- 

mother. 


[chap. IX. 

This right of the mother has been held only to apply 
to the case of a general partition, and not to a case where 
there has been only a partition of an item of the property 
at the instance of a stranger.^ 

It has also been held that this right only comes into 
operation when the partition is completed.^ 

Under the Bengal law a husband can by will deprive 
his wife of a share on partition.^ 

On a partition between her son’s sons, a widow is 
entitled to a share equal to that of a son’s son.^ 

On a partition between son’s sons and great-grandsons, 
she is entitled to the sliarc of a son’s son.^ 

When the partition is between grandsons by different sons, the share 
of the grandmother is to l)e ascertained by giving her sucli a share as 
she would take if each of the grandsons took equally. I''hus if there 
be nine grandsons she will get one-tenth, and so on. The share which 
the grandsons themselves take depends upon the number in each stock, 
and upon whether their own mothers are alive. 

The right of a widow to a share on a partition between 
lier great-grandsons is not expressly recognized by the 
Hindu law.^^ The riglit would, it is submitted, be ad- 
missible upon grounds similar to those which confer a 
right upon a mother and grandmother.^ 


• lUtrahi Dehi v. Debkarnini Jhhi 
(1892), 20 Calc. 682. 

2 Shto JJyal Tewnree v. Jutloomdh 
Torarcc (18G8), 9 W. U. 61; ex- 
plained in Tej Protap Sinyh v. Champa 
Kalee Koer (1885), 12 Calc. 96. 

^ Dehmdra Coomar Ron Chowdhrij 
V. Brojendra Coornar Roy Chowdhry 
(1890), 17 Calc. 886, following /Moo- 
humnoyee Dehea Chowdhrainv. Ramkis- 
sore Acharj Chowdhry^ Ben. S. D, A. 
1860, p. 485. 

^ Sorolah Dossee v. Bkoobun Mohun 
Neoyhy (1888), 15 Calc. 292, at p. 
306 ; Shco Dyal Tewdree v. Judoonath 
Tewaree (1868), 9 W. K. C. R. 61 ; 
“ Dayabhaga,” chap. iii. s. 2, para. 32 ; 
“ Daya-Krama-Sangraha,” chap, vii., 
paras. 4, 6; “ Dayatattwa,” chap. ii. 
para. 19; F. Macnaghten, 39, 41, 52, 


54; Sircar's “ Vyavastha Darpana," 
2nded. pp. 493-408. Contrd Puddum 
Monkhee Possee v. Rayee Monee Dossee 
1869), 12 W. R. C. R. 409; S. C. 
on review Rayee Monee Dossee v. 
Ptiddnm Mookhee Dossee (1870), 13 
W. K. C. K. 66, which was a case 
on the same footing as a partition 
between sons. See Puma Chandra 
Chakravarti v. Sarojini Debt (1904), 
31 Calc. 1065, at p. 1076 ; 8 C. W. 
N. 763, at p. 771. 

* Puma Chandra Chakravarti v. 
ASarojini Dehi (1904), 31 Calc. 1065 ; 
8 C. W. N. 763. F. Macnaghten, 52. 

® Colebrooke's “ Digest," 7 ol. iii. 
p. 27. F. Macnaghten, pp. 28, 51 ; 
doubted by Wilson, Works v. 25. 

^ See Sircar's “ Vyavastha Dar- 
pana," 2nd ed., pp. 497, 498. 
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In fixing the amount of lier share, the widow must be 
debited with the value of any gift or legacy which she 
may have received from her husband.^ 

Apparently, as in the case of allotting maintenance, her separate 
property must be taken into account,^ but the fact that she has 
inherited a share from one of her sons does not deprive her of her right 
to a share on partition.^ 

Accordiiii? to tho Mitakshara, tho share becomes the Right s m 

® . ••nil snare. 

absolute property of the widow to whom it is allotted, 
but, according to the Bengal school, on the death of the 
widow the share goes back to the sons or grandsons from 
whose shares it was deducted,® and she has no power to 
dispose of it by will.® 

Although a right to maintenance is not a complete Effect of snie 

o o ^ . n eri rignt. 

charge upon the property a right to a share in lieu of 
maintenance is not affected by a sale of an undivided 
share, whether before® or during the pendency of a 
partition suit.^ 

It has been held that the loss of a right of maintenance 
would involve the loss of the right to a share on parti- 
tion.^® It is, it is submitted, clear that when the share had 
been allotted, want of chastity would not devest the right. 


^ Kishori Mohun (rhose v, Mont-’ 
mohun Ghose (1885), 12 Calc. 165; 
Judoonath Dcy Sircar v. Brojonath 
Bey Sircar (1874), 12 13. L. U. 385. 
“ Mitakshara,” chap. i. s. 2, para. 9 ; 
“ Vyavahara Mayukha,” chap. iv. s. 
4, para. 18. 

* Ante, p 84. See “Vyavahara 
Mayukha,” chap. iv. s. 4, para. 18. 

* Jugornohan Haidar v. Saroda- 
rmyee Dassee (1877), 3 Calc.- 149. 

* Chiddu V. Haubnt (1901), 24 All. 
67 ; Sri Pal Rai v. Surajbnli (1901), 
24 All. 82. 

* Sorolah Dossee v. Bhoobun 
Mohun Neoghy (1888), 15 Calc. 292 ; 
Hridoy Kant Bhattacharjee v. Behari 
Lai Mookerjee (1908), 11 C. W. N. 
239 ; Tripura Sundari Debt v. Bah- 
shina Mohun Roy (1869), 11 C. W. 
N. 698. 


® Hridoy Kant Bhattacharjee v. 
Behari Lai Mookerjee (1906), 11 
C. W. N. 289. 

' Ante, p. 88. 

Bilaao V. Binanath (1880), 3 
All. 88 ; A7nrita Lai Mittcr v. 
Manick Lai Mullick (1900), 27 Calc. 
551 ; 4 C. W. N. 764. See Dccndyal 
Lai V. Jugdeep Narain Singh (1877), 
4 I. A. 247, at p. 256 ; 3 Calc. 198, 
at p. 209. 

® Jogendra Chunder Ghose v. F^ii- 
kumai'i Bassi (1899), 27 Calc. 77 ; 
S. C. sub nonxinc Jogendro Chunder 
Ghose y. Gancndtri Nath Sircar, 4 
C. W. N. 254 ; ante, pp. 92, 93. 

Sellam v. Chinnamal (1901), 24 
Mad. 441. 

See Monh'am Kolita v. Kerry 
Kolitany (1880), 7 I. A. 115 ; 5 
Calc. 776 ; 6 C. L. R. 322. 
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ALLOTMENT OF SHARES. 


[chap. IX. 


Enforcement 
of right. 


No other right 
on partition. 


A wife or widow cannot, until there has been a par- 
tition or separation, enforce her right to a share, ^ even if 
by arrangement a share of the profits has been assigned 
to her for her maintenance,*^ and until partition she has 
no alienable interest.^ When there has been a partition, 
or a separation, she may sue for her share.^ She is a 
necessary party to a suit by a son against her husband,® 
or to a suit between her sons, for partition ; but the omis- 
sion to reserve a share for the mother does not render the 
partition invalid.® She may acquiesce in such omission.'^ 
A woman, who is not a coparcener, is not entitled to 
a share except on such partition as is above mentioned.® 


Sister. Although sonic of the ancient writers gave her the right to a one- 

fourth share,*'’ a sister is not entitled to a share on a partition.^^ As she 
is entitled to lier maintenance until marriage, and to her marriage 
expenses out of the family property, provision therefor should be 
made at the time of the partition. 


Allotment of Shares. 

Shares on Oil a partition shares are allotted in accordance with 
partition. followiiig rulcs. There is nothing in law to prevent 

an arrangement upon a different footing,^^ so far as the 
interest of adult coparceners are concerned, but an 


* Sunder Baku v. Monohur Lai 
Upitdhya (1881), 10 V,. L. U. 79, at 
p. 80 ; Strange’s “ Hindu Law,” vol. 
i. pp. 188, 189; Colebrooke’s “Di- 
gest,” vol. iii. pp. 27, 422-427. 

* Bhoop Singh v. Phool Kuu'cr 
(Mns.smuit) (1867), 2 Agra, 368. 

^ JudiKmuth Teirarcc v. Bishonuth 
Teirarcc (1868), 9 W. R. C. R. 61. 

^ Bam Jo,shi v Laxmihai (1864), 
1 Bom. II. C. 189, and cases ante^ p. 
330, note 11. 

* Laljcct Singh v. Bajeoomar Singh 
(1873), 12 B. L. R. 373, at p. 383; 
20 W. R. C. R. 336, at p. 340. 

Ganesh Dutt Thakoor (^Chow- 
dhry) v. Jewach Thakoorain (ifus- 
sumxt) (1903), 31 I. A. 10, at p. 16 ; 
31 Calc. 262, at p. 271 ; 8 C. W. N. 
146, at j). 150. 


' Ibid. 

* Sheo Dyal Teu'aree v. Judoonath 
Tewaree (1868), 9 \V. R. C. R. 61. 

® “Mann,” chap. ix. para, 118; 
“ Mitakshara,” chap. i. s. 7, paras. 
5-10 ; “ Dayabhaga,” chap. iii. s. 2, 
paras. 38,39; “ Smriti Chandrika,” 
chap. iv. paras. 32-34; “Vivada 
Chintamoni” (Tagore’s translation), 
p. 248 ; Colebrooke’s “ Digest,” vol. 
iii. pp. 93, 94. 

See Damoodur Misser y, Sena* 
butty Misrain (1882), 8 Calc. 637, at 
p. 541 ; 10 C. L. R. 401, at p. 404; 
W. Macnaghten’s “ Hindu Law,” 
vol. i. p. 50. 

Ante, pp. 48, 242, 272. 

See Ram Nirunjun Singh v. 
Brayag Singh (1881), 8 Calc. 138; 
10 C. L. IL 66. 
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arrangement between the parties to a partition that the 
shares should be inalienable, and should, revert to the 
original coparceners, cannot be upheld.^ 

Under the Mitakshara school of law, in a partition Between father 
between a father and his sons, each of the sons take a 
share equal to that of the father.^ 

Although under the Mitakshara a father is entitled to Uncc^uai 
dispose of his self-acquired property,® and under the father!*^ 
Bengal school he is entitled to dispose of all his property, 
whether ancestral or self-acquired, it does not seem settled 
upon the authorities whether in the former case he can 
divide his self-acquired property, or in the latter case any 
of his property in unequal shares between his sons.^ 

Some of the text writers^ prohibited such inequality of division, 
except under si^ecial circumstances. 

Mr. Mayne ® sums up the authorities in the followinj^ words : “ The 
result would bo that a father under Mitakshara law, in dealing with 
his self-acquired property, or any other property in which his sons 
take no interest by birth, and a father under Bengal law, in dealing 
with any property, may distribute it as he likes. If ho conforms to 
the rules of partition, the transaction will be valid by mutual agree- 
ment, without actual apix)rtionmcnt followed by |x)ssessi()n ; but if he 
does not conform to those rules, then he must deliver the share to each 
of the sharers, so as to make a valid gift to each.” 

As to the Bengal school. Dr. Jogendra Nath Bhattacliarya ^ said : 

“As the father can undoubtedly make a gift of ancestral property, 
even in favour of a stranger, there can be no doubt that the father can 
make an unequal partition of such property among his sons, tliough 
by doing so against the rules of the Shastras he incurs sin ; ” and 
R. C. Mitra ® says : “ It has been hold that the injunctions against' an 


' K. Venkaframmanna v. K. Brain- 
manna SastnUu (1869), 4 Mad. 
H. C. 345. As to an agreement not 
to partition, see ante, p. 322. 

* “ Mitakshara,” chap. i. s. 6, 
para 5. Ante, p. 232. 

. * Ante, p. 255. 

* Ante, p. 230. 

* Colebrooke*8 “Digest,” vol. ii. 
pp. 540, 641 ; “ Vyavahara Nirnaya,” 
BarnelTs translation, p. 8 ; “ Daya- 
bhaga,” chap. ii. paras. 15-20, 50, 
86 ; Strange’s “ Hindu Law,” vol. i. 
p. 194; Macnaghten’s “ Hindu Law,” 


vol. ii. p. 147. “The Daya- 
bhaga ” makes a distinction between 
ancestral and self-acquired property, 
so does the “ Daya-Krama Saiigraha ” 
(chap. vi. paras. 8 - 16). The 
“ Mitakshara ” seems to allow an 
unequal partition, chap. i. s. 2, 
paras. 6, 13, 14. See also “ Smriti 
Chandrika,” chap. ii. a. i., paras. 
17 to 24. 

® 7th ed., p. 665. 

“ Hindu Law,” 2ad ed., p. 361. 

* “Law of Joint Property and 
Partition,” p. 320. 
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unequal distribution by tire father are mere moral precepts which no 
Court of la^v would enforce. A father bent upon making an unequal 
distribution may do so in more ways than one.” 


Between 
brothers, or 
their sons, etc. 

Shares of 

deceased 

brothers. 


Ditferent 

branches. 


According to all the schools, on a partition brothers 
take equal shares.^ 

Under the Mitakshara school, the share of a brother 
who has died is represented by his sons, grandsons, and 
great-grandsons. 

Under the Bengal school, the share of a brother, who 
is dead, is taken by his heir,‘‘^ devisee, or assignee. 

As between different branches of a family, division must 
be 'per stirpeSy i.e. according to the stock,® and as between 
the sons of the same father, it must be per capita} 


This rule ** is designed to ensure equality of partition in cases of 
vested interests held in coparcenary, and to carry out in those cases 
the principles that those who have capacity to confer equal spiritual 
benefits on the common ancestor ought to take equal shares.” ® 


Illustration, {Mitakshara School.) 
A (dead) 


V 3ad) 


— \ 

i 

L^,, 

il, A. is 


0 (dead) 


E 


I ■"'! 

P. P^ 


A 


G 




A. 


^ Lakshman Dada Naik v. Ram- 
Chandra Dada Naik (1876), 1 Bom. 
561 ; Bhyroochund Rai v. Itussimnmiee 
(1799), 1 Ben. Sel. Hep. 28 (new 
edition, 36) ; Neclkaunt Rai v. Munce 
Chorodraen (1802), ibid. 58 ‘(°®w 
edition, 77); Taliwur Sinyh v. Ruhl- 
nan Sinyh (1824), 3 Ben. Sel. Rep. 
301 (new edition, 402); “Mitak- 
shara,” chap. i. 8. 2, para. 6 ; chap. i. 
s. 3, paras. 1-7 ; “ Smriti Chaa- 
drika,” chap. ii. s. 2, para. 2; s. 3, 
paras. 16-24; “ VyavaharaMayukha,” 
chap. iv. 8. 4 ; paras. 8-11, 17 ; 
“ Dayabhaga,” chap. dii. s. 2, para. 
27 ; “ Daya-Krama Sangraha,” chap, 
vii. para. 13; “ Viramitrodaya,” 
chap. ii. part i. ss. 11, 14. As to a 


usage to the contrary, see Shco 
Buksh Sing v. Futtch Sing (1818), 
2 Ben. Sel. R. 265 (new edition, 340); 
Wm. Macnaghten’s “ Hindu Law,” 
vol. ii. p. 16. 

* AntCy p. 230. 

® “Mitakshara,” chap. i. s. 5, 
para. 2 ; Rajnarain Singh v. Heeralal 
(1878), 5 Calc. 142. 

* “ Mitakshara,” chap. i. s. 3, 
paras. 1-7. See Dehi Far shod v, 
I'haknr Dial (1875), 1 All, 105, over- 
ruling Madho Singh v. Bindessery 
Roy (1868), 3 Agra H. C. 101. 

* Manjanatha Shanabhaga v. Nora- 
yana Shanabhaga (1882), 5 Mad. 362, 
at p. 364. 
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The family having descended from two brothers, one half-share must 
be allotted to each brancli. As to B’s branch, D and his sons, Dj, 
and Dg, are each entitled to J of J, t.e. J. As to C’s branch, each of 
the sub-branches composed of C’s sons, E, P, and G, with their sons 
respectively, will be entitled to \ of J, i.e. J-, so E and Pli will each get 
a of J, f.e. 3^, P, Pj, and P.^ will each get of J, i.e. G, G„ G^, Gg, 
and G4 will each get J of J, i.e. This illustration will apply to the 
Bengal school, except that under that school the sons do not take 
during the lifetime of their fathers. 

This rule is laid down with reference to cases in which all the Partial 
coparceners desire partition at the same time. Where there is a P^-rlition. 
partition by some only of the coparceners, and subsequently there 
is a partition between the coparceners who had remained united after 
the first partition, the allotment of shares of the second partition must 
have regard to the state of the family before the first partition, with 
such variations as may have arisen in consequence of the death of 
coparceners or the birth of new coparceners.^ 


Except where there is a family usage to the contrary, Sons by 
sons by different mothers take equally.^ moth^erf. 

When daughter’s sons,^ or gotraja sapindas^ other than 
descendants, succeed as heirs, they take on partition jper 
cajpita. 


Subject of Partition. 

The coparcenary property,® movable or immovable, is Subject of 
alone the subject of partition. partition. 

Partition cannot be made of property which has been impartible 
proved to have, by ancient and invariable custom,® always 
descended to one member, and to have been enjoyed by 
him alone, and not to have been divided.*^ 


’ See Manjanatha ShanaJbhaga v. 
Narayana Shanabhaga (1882), 5 Mad. 
362. 

^ Sumrun Singh v. Khadurn Singh 

(1814), 2 Ben. Sel. R. 116 (2nd ed., 
147), Colebrooke’s “ Digest,” vol. ii. 
p. 576. 

* Ranidhun Sein v. Kishen Kanth 
Scin (1821), 3 Ben. Sel. R. 100 
(2nd ed. 133). 

* Nagesh v. Gururao (1892), 17 
Bom. 303, at p. 805. 

® Ante^ pp. 245-255. 

H.L. 


** See ante^ pp. 22-24. Kocr~ 
narain Roy (^Rajd) v. Dhorinidhur 
Royy Ben. S. D, A. 1858, p. 1132. 

^ Durriao Sing (^Thakur) v. Dam 
Sing{Thakur) (1873), 1 1. A. 1 ; 13 B. 
L. R. 165 ; Ramalakshmi Amnial v. Siva^ 
nanantha Perumal Sethurayer (1872), 
1. A. Sup. Vol. 1 ; 12 B. L. R. 396 ; 
14 M. I. A. 570 ; 17 W. R. C. R. 653 ; 
Adrishappa v. Guneshidappa (1880), 
7 I. A. 162; 4 Bom. 494; Kochi 
Kcdiyana Rengappd Kalakka Thola 
Udayar r. Kochi Yum Rengappa 
Z 
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Tlio following are instances where the custom of impartibility is to 
be found : — 

(a) Zemindaries, especially in the Madras Presidency, partaking of 
the nature of a Raj or sovereignty.* 

(b) Palayams (tracts of country governed by a Poligar or petty 
chieftain as a principality or Raj) ^ in the Madras Presidency.^ 

An estate which is neither a Raj nor a Palayam may also by family 
custom be impartible.** 

(o) Saranjams ® or Jaghirs.® Although Saranjams are primd facie 
impartible, they may be originally partible, or become so by family 
usage.'^ 

Grants by Government, at any rate in the Southern Mahratta 
country, in the absence of any provision in the grant, or any custom 
would follow the ordinary rule of ancestral property,® especially where 
they are granted for the maintenance of the family.® 

As to the descent of jaghirs in the Punjab, see Act TV. (Punj. C.) of 
1900. 

It has been held that land held as appertaining to the office of desai^ 
who was formerly the officer employed in the Mahratta country in 
superintending the collection of the Government revenues and other 
duties, is prima facie partible.*® 

There is similar arithority with regard to the office of dealipande^ an 


Kalakka Thola Uduf/ar (1905), 32 1. A. 
261 ; 28 Mad. 508 ; 10 C. W. N. 95. 
S. C. in Court below, (1901) 24 
Mad, 562. See ante, pp. 253, 254. 

^ See Gavuridevamma Guru (Sri 
flajah Yenunudd) v. Ramandora Garn. 
(Sri Rajah Yenumala) (1870), 6 Mad. 

H. C. 93, at p. 105. See cases in 
Norton L. C. pp. 478-480, 

• See Wilson’s “ Glossary,” p. 391. 
^ Kachi Kaliyana Rengapim Kalakka 

Thola Udayar v. Kachi Yuva Renyappa 
Kalakka Thola Udayar (1905), 32 

I. A. 261; 28 Mad. 508; 10 C. 
W. N. 95 ; Narayunty Lutchneeda- 
vamah v. Vengama Naidoo (1861), 
9 M. I. A. 66 ; 1 W. R. P. C. 30. 

* Chintamun Singh (Chov^dhry) v. 
Nowlukho Konwari (Mussaniut) 
(1875), 2 I. A. 263; 1 Calc. 153; 
Shyamanand Das Mohapatra v. Rama 
Kanta Das Mohapatra (1904), 32 
Calc. 6 ; Urjun Sing (Rawut) v. 
Ohunsiarn Si7ig (Rawut) (1851), 
5 M. I. A. 169. 

•' Grants generally of Revenue 


made by Maratha sovereigns, see 
Wilson’s “ Glossary,” p. 465. Nara~ 
yan Jagannath Dikshit v, Vas\uieo 
Vishnu Dikshit (1890), 15 Bora. 247 ; 
Ramchandra Mantri v. Venkatrao 
(1882), 6 Bom. 598. 

® Grants by the Sovereign, see 
Nilmoni Singh (Rajah) v. Bakranath 
Singh (1882), 9 I. A. 104; 9 Calc. 
187. 

* Madhavrav Manohar v. Atmaram 
Keshav (1890), 15 Bom. 519. See 
Gopal Ilari v. Ramakant (1896), 21 
Bom. 458, at p. 460. 

* Bodhrao Hunmont v. Nursing 
Rao (1950), 6 M, I. A. 426 ; Panchana- 
dayyan v. Nilakandayyan (1883), 
7 Mad. 191. 

® Visvanadha Naick v. Bungdroo 
Teroomala Naick, Mad. Dec. of 1851, 
74. See cases in Norton’s L. C. pp. 
270, 478. 

Adrishappa v. Gurushidappa 
(1880), 7 I. A. 162; 4 Bom. 494; 
Shidhojirav v. Naikojirav (1873), 10 
Bom. H. C. 228. 
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hereditary revenue accountant of a district or a certain number of 
villages,' and to the office of deshmukh^ who is a district Revenue officer.*-^ 

On partition, however, the right of the officer to allowances for the 
performance of the duties of his office must be reserved.'^ 

A mere arrangement for the convenient performance of the services 
()f the officer is on a different footing from a custom.^ 

Where the services have been abolished, a family custom might still 
render the property impartible.'’* 

The terms of the grant might, of course, create impartibility.® 

The office of Pattam^ an office of dignity in a family governed by Pattanu 
the Aliya Satana law, is impartible,^ 

{d) Service tenures, such as the gJiatwal ® tenures in Manbhoom and Service 
Bheerbhoom,® and those attached to village offices in Madras.'® tenures. 

“ Hereditary offices, whether religious or secular, are treated by the Hereditary 
Hindu law writers as naturally indivisible ; but modern custom, whether 
or not it be strictly in accordance with ancient law, has sanctioned 
such partition as can bo had of such property, by means of a perform- 
ance of the duties of the office, and the enjoyment of the emoluments 
by the different coparceners in rotation.*’ " 


^ Ramrao Trimbak Deshpande v, 
Teshvantrao Madbavrao Deshpande 
(1S85), 10 Bom. 327. In this case 
the custom of irnpartibility was es- 
tablished. See Steele, p. 229. 

- OopalraVY. Yr<m6<iAra(;(1883), 10 
Bom. 598. In that case also the custom 
of irnpartibility was established. 

“ Adrishappa v. Gurushidappa 
(1880), 7 I. A. 162; 4 Bom. 494. 
See Bom. Act III. of 1874, s. 8. 

^ See Gopalrav v. Triinbakrav 
(1886), 10 Bom. 598. 

® Rddhdbai v. Anantrav Bhdgvant 
Deshpande (1885), 9 Bom. 198; 
Rdmrdo Trimbak Deshpande v. Ye- 
shvantrao Madhdvrdo Deshpande 
(1885), 10 Bom. 327. 

** See Gopdl Ilari v. Rdmdkdnt 
(1896), 21 Bom. 458, at p. 462. 

' Timmdppa Heggade v. Mahalinga 
Hcggade (1868), 4 Mad. H. C. 28. 

* “ Lands granted either rent free 
or at a low rate of assessment to 
public ferrymen or to officers guard- 
ing passes in the hills. In Birbhum 
the lands were granted at a fixed 
rate of assessment in perpetuity to 
the holders and their descendants, as 
long as the revenue is paid, although 


apparently no longer connected with 
the performance of any particular 
duty.— Reg. XXIX., 1814.” Wilson’s 
“Glossary,” p. 173. See Baden 
Powell’s “ Land Systems of British 
India,” vol. i. pp. 532, 582-587. 

® Ldanund Sing Bahodoor (Raja) 
V. The Bengal Government (1855), 
6 M. I. A. 101, at p. 125; 1 W. R. 
P. C. 20 ; Hurldll Singh v. Jorawun 
Singh (1837), 6 Ben. Sel. R. 169 
(new edition, 204). See Nilmoni 
Singh (Rajah) v. Bdkrdndth Singh 
(1882), 9 I. A. 104; 9 Calc. 187; 
Doorga Per shad Singh (Tekdet) v. 
Doorga Kooeree (Tekactnee) (1873), 
20 W. R. C. R. 154. 

Algmalummaul v. Vencatoovien^ 
2 Mad. Dec. 85, referred to iu Mayne’s 
“Hindu Law,” 7th ed. 633; Bada v. 
IIussu Bhai (1883), 7 Mad. 236. 

Mancharam v. Pranshankar 
(1882), 6 Bom. 298, at p. 299. As 
to priestly earnings, see Bhatta- 
charya’s “ Law of the Joint Family,” 
pp. 459-463 ; Khedroo Ojha v. JDeo 
Ranee Koomar (Mussdmut) (1866), 
5 W. R. C. R. 222 ; Bechdram Baner- 
jee V. Thdkoormonee Debid (Sr^- 
muttce) (1868), 10 W. R. C. R. 114. 
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As to savings from impartible property, see ante, p. 258. 


Allotment to 
one of co- 
parceners. 


Discontinu- 
ance of custom. 


All property to 
be divided. 


Leaseholds. 


Land in 
occupation of 
tenants* 

Family 

dwelling- 

house. 


Impartible property which has been sold^ does not 
retain its character of impartibility. 

When impartible property forms part of joint family 
property, it may, on a partition, be allotted to one of the 
coparceners, corresponding property being allotted to the 
others.^ When it is excluded from the partition, the 
members of the family retain their rights with regard to it.^ 
Except where the property is held under a grant which 
precludes partibility, there seems no reason why the family 
may not discontinue the custom of impartibility,^ and 
make it subject to partition.^ 

A coparcener is entitled to insist that all the family 
property, except what is impartible, as above, shall be 
divided. 

Leasehold property, including property held on a lease 
from Government, can be partitioned.® 

Land in the possession of tenants can be partitioned,'^ 
either by metes and bounds, or by a division of the rent. 

A coparcener® or purchaser® is entitled to insist that 
the family dwelling-house be partitioned; but a purchaser 
may be required to sell his share therein to a coparcener.^® 


He has a similar right with regard to a compound hitherto held in 
common, and such right is not alfected by the fact that there is a 
public right of way over such compound. 


“ The principle ... of partition is that if a property can 


^ Ante, p. 29G. 

^ See Mayne’s “ Hindu Law,*' 7th 
ed , pp. 634, 635 ; ante, pp. 253, 254. 

® Mallikarjuna Prasada Nayudu 
{Raja Yarlagndda) v. Durga Prasada 
Nayudu {Raja Yarlagaddd) (1900), 
27 I. A. 151; 24 Mad. J47; 5 C. 
W. N. 74. 

* See ante, p. 24. 

* See Doorya Pershdd Singh {Te^ 
kdet) V. Doorga Kooeree {Tekaetneej 

(1873), 20 W. R. C. R. 154, at pp. 
157, 158. 

® Dattatraya Vithal v. Mahouiaji 
Poi'ashram (1891), 16 Bora. 528. 


^ See Uppala Raghavd Charlu v. 
Uppala Ramanuja Charlu (1902), 26 
Mad. 78. As to partition between a 
coparcener and the ijaradar of another 
coparcener, see Ram Lochi Koeri v. 
Collingridge (1907), 11 C. W. N. 397. 

* Hullodhur Mooherjee v. Ramnauth 
Mooherjee (1862), Marsh. 35. 

® Jhubboo Lall Sahoo v, Khooh Lall 
(1874), 22 W. R. C. R. 294. 

Act IV. of 1893, 8. 4, post, pp. 
355, 356. 

“ Ram Pershdd Ndrain Tewaree v. 
CemW of Wards (1874), 21 W, R. C. 
R. 152. 
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be partitioned without destroying the intrinsic value of 
the whole property, or of the shares, such partition ought 
to be made. If, on the contrary, no partition can be made 
without destroying the intrinsic value, then a money com- 
pensation should be given instead of the share which 
would fall to ' a coparcener ' by partition.'' ^ 

Where property is in its nature indivisible, as, for in- Property in 
stance, in the case of animals, furniture, etc., it can be ladr^siWe. 
allotted to individual coparceners, corresponding or equi- 
valent parcels of the property being allotted to other 
coparceners, or the value being made up in money. 

Where it is impossible or inequitable to allot a specific 
item to an individual, as where it consists of a right of 
way, a passage, a well, a bridge, it may be necessary that 
the item of property should continue to be jointly enjoyed 
by the several coparceners. 

In some cases it may be necessary to sell the property 
and adjust the proceeds in the distribution.^ 

Places of worship and sacrifice,^ and property dedicated Places of 
to an idol or to other pious uses, cannot be physically 
partitioned.^ 

In one case,^ where there were two idols belonging to the family, an 
arrangement by which one of the heirs took one of the idols and the 
in‘ot)erty endowed for the worship thereof, and the other took tlie other 
idol and property, was approved by the Court. 

Where merely a charge is treated for religious purposes, 
the property can be alienated or partitioned subject to the 
charge.® 

^ AshaauUah v. Kali Kinkur para. 26. Eajendcr Dutt v. Sham 
Kiiv (1884), 10 Calc. 675. This was Chimd Mitter (1880), 6 Calc. 106. 
a suit by a purchaser, but the See Bhattacharya's “Law of the 
principle applies to any case. See Joint Hindu Family,” pp. 450, 451. 

Shvange’s “Hindu Law,” vol.ii.p.329. ^ Elder widow of Raja Chutter 

“ See Act IV. of 1893, s. 2, posr, Seinv, Younger widow of Raja Chuttet' 
j). 355. Sein (1807), 1 Ben. Sel. R. 180 (new 

’ Anund Moyee Choudhrain v. edition, 239). 

Boykantnath Roy (1867), 8 W. K. ® Sonatun Bysack v. Juggatsoondree 
C. R. 193. Bosscc (Sreemutty) (1859), 8 M. I. A. 

* “ Gautama Institutes,” xxviii. 46 ; 66; Ram Coonidr Paul y. Jogendci' 

“ Sacred Books of the East,” vol. ii. p. Nath Paul (1878), 4 Calc. 56; 2 
306; “Dayabhaga,” chap. vi. s. 2, C. L. R. 310. 
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Mode of allot- 
riieiit. , 


Apart from a dedication, the use to which property has 
been put, as, for instance, when it has been used as a 
poojah dalarty does not render it impartible, but the Court 
may, if the circumstances make it equitable, permit that 
portion to be allotted to a single sharer, and require him 
to pay owelty of partition, or to account for its value in 
the partition.^ 

Where there is a family idol, or temple, or religious 
endowment belonging to the coparcenary, it is usual to 
allot to each of the coparceners an alternate recurring 
period of worship or holding in proportion to their shares.^ 
In a Bombay case,^ the High Court on a partition gave 
the custody of the family idol and of the property apper- 
taining thereto to the senior member of the family, reserv- 
ing to the other members a right of access ; but in Bengal 
it is the practice to provide for the worship and custody in 
''palas ” or turns.^ It is submitted that the latter practice 
is the right one. 

A turn of worship is not alienable,^ except perhaps to other persons 
entitled to turns, or to members of the family. 


^ See Rajcoonvarec Dossee v. Gopal 
Chunder Bose (1878), 3 Calc. 514. 

® See Maticharam v. Franshankar 
(1882), 6 Bora. 298; Mitia Kunth 
Audhicai'ry v. Neerunjun Audhicarnj 
(1874), 14 B. L. K. IGG ; 22 W. K. C. K. 
437 ; Anund Moijce Chou-dhraiii v. 
Boykantnath Boy (^iSQ7),SW. R. C. R. 
193. Bhattacharya^s“Law of the Joint 
Hindu Family,” pp. 452, 453. As to 
the law of Limitation, see Act XV. of 
1877, Sched. 2, art. 131. Eshan Chun* 
der Boy y. Monniohini Bassi (1878), 
4 Calc. 683 ; Gopee Kissen Gossamy v. 
Thakoor Boss Qossarny (1882), 8 
Calc. 807 ; 10 C. L. R. 439 ; Gaur 
Mohan Chowdhry v. Maddn Mohan 
Chowdhry (1871), 6 B. L. R. 352 ; 
15 W. R. C. K. 29. 

* Bdmodardas Maneklal v. Uttdm* 
ram Maneklal (1892), 17 Bom. 271, 
at p. 288. 

* See Mitta Kunth Audhicarry v. 
Neerunjun Audhicarry (1874), 14 


B. L. R. 16G ; 22 W. R. C. R. 437 ; 
Anund Moyoe Choodhrain v. Boy hunt- 
■naih Boy (18G7), 8 W. R. C. R. 103. 

The refusal to deliver up the idol to 
a person entitled to a turn gives a 
right of suit. Bebendro Nath MuUkk 

V. Odit Churn Mullick (1878), 3 Calc. 
390; Anund Moyee Choivdhrain v. 
Boyhantnath Boy (1867), 8 W. K. 

C. R. 193 ; Gaur Mohan Chowdhry v. 
Mddan Mohan Chowdhry (1871), 6 
B. L. R. 352; 15 W. R. C. R. 29; 
Eshan Chunder Boy v. Monmohhu 
Bdssi (1878), 4 Calc. 683 ; Gopec 
Kishen Gossamy r. Thakoordass Gos- 
samy (1882), 8 Calc. 807 ; 10 C. L. K. 
439. K. K. Bhattacharya’s ** Law of 
Joint Hindu Family,” p. 462. 

® Bajessur MuUik v. Gopessur 
Mullik (1907), 11 0. W. N. 782 ; Vkoi^r 
Boss V. Chunder Sekur Boss (1865), 3 

W. R. C. R. 152. See Burga Bibi v. 
Chanchal Bam (1881), 4 All. 81, 
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How Separation and Partition can be Effected. 

Under the Mitakshara school of law, a father can effect 
a partition between his sons with or without their consent.^ 

Apart from the special powers given to a father by the separation how 
Mitakshara law, the union of the coparceners in a joint 
family can be dissolved by any arrangement, express or 
implied, by which the coparceners alter, or intend to alter, 
their title as coparceners into a title either as tenants in 
common or as owners of separate shares, or by any change 
in the status of the coparceners, which is inconsistent 
with their being members of a joint family.*-^ 

Apart from the special powers given to a father by the 
Mitakshara law, a partition can be effected either by an 
arrangement between the coparceners, or by a decree of 
a competent Court, ^ or by the Eevenue authorities.^ 

All the coparceners should be parties to a partition by Parties, 
arrangement,^ the guardians of minor coparceners acting 
on their behalf.® 

In the case of a partition by arrangement,'^ the partition Partly 
may be partial as regards the persons separating, some of 
the coparceners electing to remain Joint, their status inter 
se being unaffected by the separation,® 

Coparceners may also by agreement arrange that 
a portion only of the property should be divided, the 


* Kandasami v. Dorahami Ayijar 
(1880), 2 Mad. 317, “Mitakshara,” 
chap. i. s. 2, para. 2. 

^ A mere change in the mode of 
holding the property is not conclusive, 
post^ pp. 348, 349. 

^ Posty p. 349. 

^ Posty p. 358. 

^ As to the parties to a suit, see post, 
p. 350. 

" See antey p. 326. 

^ Cf. antCy p. 328. 

* See Eewun Pevsad v. Radha 
Beehy {Mussumat) (1846), 4 M. I. A. 
137, at p. 168; 7 W. R. P. C. 35, at 
p. 37 ; Sudarsanam Maistri v. Kara- 
simhuiu Maistri (1901), 25 Mad. 149, 


at pp. 156, 157 ; Kandasami v. 
JJoraisami Ayyar(l%%{))y 2 Mad. 317, 
at p. 324 ; Radha Chat'n Dass v. 
Kripa Sindhu Dass (1879), 5 Calc. 
474; 4 C. L. R. 428; Gavrishankar 
Rarabhuram v. Atrmram Rajaram 
(1893), 18 Bom. 611. See. Upen^ 
dranarain Mijti v. Gopee Nath Bern 
(1883), 9 Calc. 817 ; 12 C. R. 356. 
Their relation to those who have 
separated is as divided members of a 
family, see Manjanatha Shatuxbhaga 
V. Narayana Shamhhaya (1882), 5 
Mad. 362. As to the presumption 
that the remainder of the family is 
joint, see antCy p. 328. 
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remainder remaining joint.^ They can afterwards parti- 
tion the remainder of the property.^ 

“Though there can be no compulsory partial partition either in 
respect of the joint property belonging to the family, or in respect of 
the persons constituting the undivided family yet by mutual agree- 
ment of parties the partition can be partial either in respect of the 
proi-)crty or of the persons constituting the family. And according 
to usage and custom the remaining members of an undivided family 
from which one or more alone have become divided, continue as an 
undivided family in its normal state and not as members, who after 
partition have been reunited.” ^ 

A separation in estate and interest can be effected, 
although there be no partition by metes and bounds.® 

There may be a separation of the members of the 
family and at the same time an arrangement for the sake 
of convenience that the property should remain joint, but 
be held in defined shares. In that case the rights of the 
separating coparceners inter se are those of ordinary tenants 
in common, and are free from the incidents applicable to 
a joint family.*^ 


* Muthusami Mudaliar v. Nallaku- 
lantha Mudaliar (1894), 18 Mad. 418 : 
Iloolas Koonwer (Mussumat) v. Man 
Singh (1868), 3 Agra, 37 ; Sudarsa^ 
nain Maistri v. Narasimhulu Maistvi 
(1901), 25 Mad. 149, at p. 153. 

* See Shaimsoondcrg Dasscc v. 
Kartick Churn il/t7 fra (1865), Bourke 
0. C. 326. 

» Post, pp. 351, 352. 

^ Iloolas Koonwer (Mussumat) v. 
3faH Singh (1868), 3 Agra, 37. 

* Sudarsanam Maistri v. Karasmi- 
huh Maistri (1901), 25 Mad. 149, at 
p. 157. See Peddayya v. Paimlingam 
(1888), 11 Mad. 406. 

® Balkishen Das v. Ilamnarain 
Sahu (1903), 30 I. A. 139, at p. 148 ; 
30 Calc. 738, at p. 751 ; 7 C. W. N. 
578, at p. 589 ; Apporder v. Kama 
Subba Aiyyan (1866), 11 M. I. A. 75 ; 
8 W. R. P. C. 1; Padhika Patta 
Maha Devi Garu {Sri Gajapathi) v. 
Kilamani Patta Maha Devi Garu {Sri 
Gajapathi) (1870), 13 M. I. A. 497 ; 


6 B. L. K. 202 ; 14 W. R. l\ C. 33 ; 
Doorga Pershad {Baboo) v. Kundnn 
Koowar {Mussumat) (1873), 1 I. A. 
55 ; 13 B. L. R. 235 ; 21 W. R. C. R. 
214; Jusoda Koonwur {Mussamut) 
Gourie Byjonath Sohae Singh (1866), 
6 W. [\. C. R. 139; Sreepershad 
{Lai la) V. Ahoonjoo Koonwar {Mussa- 
mut) (1867), 7 W. R. C. R. 488; 
Mohahecr Pershad {Lalla) v. Kundun 
Koowar {Mussamut) (1867), 8 W. R. 
C. R. 116 ; Badamth Tewary v. 
Jagurnath Dass (1869), 1 N. W. P. 
75 ; Jeonce {Mussumat) v. Dhurum 
Kooer (1871), 3 N. W. P. 108 ; Sdbha 
Kooerec {Mussamut) v. Hurdey Nat'ain 
Mohajun (1876). 25 W, R. C. R. 97. 

^ Appovier v. Rama Subba Aiyyan 
(1866), 11 M. I. A. 75 ; 8 W. R. P. C. 
1 ; Narayan Ayyar v. Lakshmi 
Ammal (1867), 3 Mad. H. C. 289 ; 
Venkata Gopalla Narasimha Row 
Bahadoot' {Rajah Suranerii) y. Lak- 
shma Venkanux Row {Rajah Suraneni) 
(1869), 13 M. I. A. 113; 3 B.L*. R. P. C. 
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There would, in the absence of a valid agreement,^ b6 a 
right to enforce a partition of such property subsequently.** 

A partition can be effected without an instrument in 
writing.® 

“The true test of partition of property, according to Question u one 
Hindu law, is the intention of the family to become 
separate owners.'' ^ 

The question is one of intention merely, viz. whether 
the intention of the parties, to be inferred from the instru- 
ments which they had executed and the acts they had 
done, was to effect a division such as to alter the status of 
the family.® 

An agreement between the coparceners to hold 
enjoy the property in severalty operates as a separation in 
estate, although there may have been no actual partition 
by metes and bounds,® and although the separate posses- 
sion and enjoyment be postponed until the agreement lie 
fully carried into effect.'^ 


41 ; 12 W. R. P. C. 40 ; S.C. in Court 
below, (1866), 3 Mad. H. C. 40. See 
Heioun Persad v. Padha Deebjj (Mussu- 
mat) (1846), 4 M. I. A. 137, at p. 168 ; 
7 W. R. P. 0. 35, at p. 37 ; Panvihhndnt 
{Rajah Setriicherla) v. Vimbhadra 
t^nryanarayana {Rajah SetruchcHa) 
(1899), 26 I. A. 167; 22 Mad. 470; 
3 C. W.. N. 533 ; Muhesh Doohey v. 
Kishun Doohey (1869), 1 N. W. P. 42. 

‘ As to an agreement not to 
l*artition, see antej p. 322. 

- See Subbaraya Tawher v. Rajaravi 
Taioker (1901), 25 Mad. 585. 

^ Rewun Persad v. Radhu Bceby 
{Mussurmt) (1846), 4 M. I. A. 137, 
at p. 168 ; 7 W. R. P. C. 35, at p. 37 ; 
Budha Mai v. Dhagwan Das (1890), 
18 Calc.- 302. By Act II. of 1884, 
effect was given to unregistered 
partition deeds which had been 
executed in the Madras Presidency. 

* Ram Pershad Singh v. Lakhpati 
Koer (1902), 30 I. A. 1, at p. 10; 30 
Calc. 23, at p. 253 ; 7 C. W. N. 162, 
at p. 168, 


Doorya Pershad {Baboo) v. 
Kuridun Koonwar {Mussumat) (1873), 
1 I. A. 55, at p. 68; 13 B. L. 1*. 
235, at p. 239 ; 21 W. R. C. K. 214, 
at p. 215; Balkishcn Das v. Rom 
Narain Sahu (1903), 30 I. A. 139, 
at p. 147; 30 Calc. 738, at p. 750; 

7 C. W, N. 578, at p. 588. 

® Aj'povter V. Ra)}ia Subha Aiyvn 
(1866), 11 M. I. A. 75, at p. 90 ; 

8 W. R. P. C. 1 ; Balkishen Das 
Ramnarain Sahu (1903), 30 I. A. 
136; 30 Calc. 738; 7 C. W. A'. 
578 ; Venkata Gop)aUa Narasimha Roy 
Bahadoor {Raja Surayieni) v. Lakshma 
Venkama Row {Raja Suranem) {1869), 
13 M. I. A. 113 ; 3 B. L. R. P. C.(41 ; 
12 W, K. P. C. 40 ; Doorga Pershad 
{Baboo) V. Kundun Kowar {Mussumat) 
1 1. A. 55; 13 B. L. R. 235 ; 21 
W. R. C. R. 214 ; Madho Parshad v. 
Mehrban Singh (1890), 17 I. A. 194; 
18 Calc. 157. 

^ Tej Protap Singh v. Champa 
Kalee Koer (1885), 12 Calc. 96, at 
p. 103. 
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“ When the memberB of an undivided family agree among themselveB 
with regard to particular property, that it shall thenceforth he the 
subject of ownership, in certain defined shares,^ then the character of 
undivided property and joint enjoyment is taken away from the subject- 
matter BO agreed to be dealt with ; and in the estate each member has 
thenceforth a definite and certain share, which he may claim the right 
to receive and to enjoy in severalty, although the property itself has 
not been actually severed and divided.”^ 

An arrangement by which property was allotted to a younger brother 
for his maintenance does not make an impartible zemindary the separate 
property of the elder brother.-^ 

The legal construction of the agreement cannot be con- 
trolled or altered by the subsequent conduct of the parties/ 
except where there has been in law a valid reunion.^ 

It has been held that where there is no indication of an 
intention to presently appropriate and enjoy in a manner 
inconsistent with the ordinary state of enjoyment of an 
undivided family, an agreement to divide without more is 
of itself insufficient to effect a separation.® 

The fact that in documents executed by the coparceners, 
such as petitions to the Ecvenue or other authorities, or 
under the Land Eegistration Act,”^ there is a definition of 
an interest in the joint estate, in terms of a fraction of the 
whole, without any indication of an intention to divide 
interests and liabilities, is insufficient to constitute a legal 
dissolution of a joint family, although it is evidence of a 


' A mere definement of bhares is 
not sufficient, see cases, p. 347, 
note 1, and p. 348. 

2 Appovier v. Jiama JSubba Aignan 
(18d(3), 11 M. I. A. 75, at p. 90 ; 8 
W. R. P. C. 1. See Hurdwar ISingh 

V. Luchmun Smgh (1868), 3 Agra, 
41 ; Ananta Balachanja v. Bamodhar 
Jfatet# (1888), 13 Bom. 25; Parso- 
iam Jiao Tantia v. Janki (1907), 
29 All. 354; Madho Parshad v. 
Mehrhan Singh (1890), 17 I. A. 194.; 
18 Calc. 157 ; Budha Mai v. Bhagwan 
Das (1890), 18 Calc. 302 ; Shibmrain 
Bose V. Bam Nidhee Bose (1868), 9 

W. R. C. R. 87 ; Kulponath Doss v. 
Metcah Ball (1867), 8 W. R. C. R. 
302 ; Deo Bunsee Ktoer {Mussamui) 


V. Dwarkanath (1868), 10 W. R. C. K. 
273 ; S. C. Deowanti Kumvar {Mussa- 
mut) V. Dwarkanath^ 8 B. L. R. 363, 
note (a case of the separation of two 
branches of a family). 

^ Bajya Lakshmi Devi Gam {Sri 
Baja Viravara Thodramal) v. Surxja 
Narayana Dhatrazu Bahadur Gam 
{Sri Baja Viravara Thodramal) 
(1897), 24 I. A. 118; 20 Mad. 
256. 

* Balkishen Das v. Bamnaraiii Sahit 
(1903), 30 I. A, 139 ; 30 Calc. 738 ; 
7 C. W. N. 578. 

® Post, pp. 358, 359. 

Bdbaji Parshram v. Kashibai 
(1879), 4 Bom. 157. 

^ Act VII. (B. C.) of 1676. 
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separation.^ Separation may be inferred from definement 
of shares, followed by entries of separate interests in the 
Eevenue records.^ 

When a cosharer sells his rights in the family property 
to another coparcener, such sale amounts to a separation, 
so far as the vendor is concerned.® 

There is considerable authority that an unequivocal 
act or declaration by a coparcener, showing his intention 
to hold his share separately, effects a partition ; * •* but if 
this be so, the mere filing of a suit for partition® would 
operate to effect a separation, whereas the authorities ® 
only contemplate separation being effected by a decree in 
such suit, and moreover the expressions used in Appovier's 
CaseP and the cases following it, seem, it is submitted, to 
show that there must be an agreement.® Such significa- 
tion of intention might perhaps, if not repudiated, be 
taken to imply an agreement. 

A loss by a cosharer of his rights by operation of the 
law of limitation amounts to a separation of that cosharer, 
so far as the family property is concerned.® 


* In the matter of Phuljhari Kocr 
{Mussamat) (1872), 8 B. L. R. 385; 
17 W. R. C. R. 102; Mnktakasi f)ebi 
Y. Ubabati (1870), 8 B. L. R, 396, 
note ; 14 W. R. C. R. 31 ; Ambika 
Dat V. Snkhmani Kuar (1877), 1 All. 
437 ; Hoolash Koer v. Kasscc Proshad 
(1881), 7 Calc. 369. 

* Jiam Lai v. Vebi Bat (1888), 10 
All. 490 ; see post, p. 350. 

* Balkrishna 2'rimhak Tendulkar 
V. Savitribai (1878), 3 Bom. 54, 
See Appa Pillai v. Runga Pillai 
(1882), 6 Mad. 71, as to au arrange- 
ment without consideration, 

•* Raghubanund Boss v. Sadhuchurn 
Boss (1878), 4 Calc. 425 ; 3 C. L. R. 
534; Bulakee Ball v. Indurputteo 
Kowar (Mussamut) (1865), 3 W, R. 
C. R. 41 ; Vato Koer (Mussamut) v. 
Rowshun Singh (1867), 8 W. R, C, 
R. 82; Sitdaburt Per shad iSahoo v. 
Loft AU Khan (1870), 14 W. R. C. 
R. 339, at pp. 345, 346 ; Joynarain 


Oiriy. Goluck Chunder Mytee (lS76)y 
‘25 W, R. C. R. 355, The appeal 
from this last decision was decided on 
another ground, 5 I. A. 228 ; 4 Calc, 
434, See Phoolbas Kooer (Musst.) v. 
Juggessur Sahoy (Lalla) (1872), 18 
W, R. C. R. 48 ; Bebeo Per shad v. 
Phool Koeree (1869), 12 W. R. C. R, 
510. 

* A suit for possession of a share 
would not be sufficient. In the 
matter of Phul Koeri (1869), 8 B, L. 
R. 388, note ; S. C. Bebee Pcrshad v. 
Phool Koeree (1869), 12 W. R. C. R. 
510. 

® /’osf, p. 349. 

' Ante, p. 346. 

* See Mouktakeshee Btibee v. 176a- 
bati (1870), 8 B. L. R. 396, note ; 14 
W, R. C. R. 31 ; Ashabai v. Tyeb 
Jlaji Rahimtulla (1882), 9 Bom. 115. 

® See Moro Vvshvanath v. Ganesh 
Vithai (1873), 10 Bom. H. C. 444, at 
p. 452. 


Sale of share. 
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coparcener. 


Loss of share 
by limitation. 
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Separation may be proved by acts which show such 
agreement and intention, such as cesser of commensality,^ 
separate occupation of portions of the property,^ separate 
enjoyment of distinct shares of the profits,^ separate 
definement of shares in the Kevenue records,^ agreement 
to divide the proceeds in definite shares, or other acts 
which are inconsistent with the family remaining joint, 
such as separate transactions between themselves or with 
others.^ 

Mere cesser of commcnsalityj division of the income,® definement of 
shares in tlie revenue^ or land registration records, separate occupation 


* See Ganesh Duit Thakoor {CJanr- 
dhry') v. Jcxmeh Thakooram (Afxi.ssxmi- 
mat) (1903), 31 I. A. 10; 31 Calc. 
262; 8 C. W. N. 146; Joiinuraiu 
Giri V. Goluck Chuntler Alxjtce (lS7G), 
25 VV. R. C. R. 355. 

' Murari Vithojiy. Mukund i<hivaji 
Naik Golatkar (1890), 15 Bom. 201 ; 
Movo Vishvanath v. Gitncsh Vith<^l 
(1873), 10 Bom. H. 0. 444, .it p. 
453; Surbeskur Methoor v. G ossa in 
Boss Afeihoor (1872), 17 W. R. C. R. 
210 . 

^ Chyet Narain Sinyh v. Bnnicarec 
Sinyh (1875), 23 W. R. C. R. 395; 
Jeonee {Afiissumat) v, Dhuritm Koocr 
(1871), 3 N. W. P. 108; Kalikt 
Sahoy v. Gouree Sutikur (1860), 12 
W. R. C. K. 287 ; Mohahcer Bershad 
(^LaUa)y. Knndun Koowar^iMvssitmut') 
(1867), 8 W. R. C. R. 116; Adi Deo 
Narain Bingh v. Dukharam Sinyh 
(1883), 5 All. 532; Afohroo Koocree 
{Afusst,') V. Gunsoo Koocree (^ATusst,) 
(1867), 8 W. R. C. R. 385. 

* Ram Lai v. Debi Dat (1888), 10 
All. 490 ; Ram Per shad Singh v. 
lAikhpati Koer (1902), 30 I. A. 1 ; 
30 Calc. 231 ; 7 C. W. N. 162. See 
Ambika Datt v. Sukhmani Kuar 
(1877), 1 All. 437. See ante, p. 346. 

* Ram Kissen Singh (^Maharajah) 
V. Sheonund Singh {Rajah) (1875), 
23 W. R. C. R. 412. 

® Sumundra Koonwar v. Kalcc 
Churn Singh (1870), 13 W. U. C. R. 


197 ; 8 B. L. R. 390, note. “ Nar.-ida,’" 
ch.ap. xiii. paras. 40, 41; “Daya- 
bh.aga,” chap. xiv. paras. 7, 8, 9 ; 
Colebrooke’s “ Digest,” vol, iii. p. 
407. 

' Ganesh Dutt Thakoor {Chow- 
dhrg) V. Jewoeh Thakoorain {Afus- 
snmr>iat){\im), 31 I. A. 10 ; 31 Calc. 
202 ; H (A \V. N. 146 ; Rcv:un Per shad 
V. Radha Baby {Mussximat) (1846), 
4 M. I. A. 137, at p. 168; 7 W. K. 
P. C. 35, at p. 37 ; Anundee Koonwnr 
{Afusswyiat) v. Khedoo Lai (1872), 
14 M. I. A. 412; 18 W. R. C. R. 
GO ; Belas Koer {Mussamut) v. Bho- 
v'ance Buksh {Baboo) (1863), Marsh. 
641 ; Chhabih Afanchand v. Jadavbai 
(1866), 3 Bom. 11. C. 0. C. 87; 
Kristnappa Chetty v. Ramasawmy 
Tycr (1875), 8 Mad. H. C. 25; Shilj- 
narain Bose v. Ram Nidhee Bose 
(1868), 9 W. K. C. R. 87. See 
Khilnt Chunder Ghose v. Koonjlall 
Dhur (1868), 11 B. L. R. 104, note ; 
10 V\A R. C. R. 333. 

* Sonatun Bysack v. Juggutsoondrec 
Dosscc (1859), 8 M. I. A. 66, at 

p. 86. 

® Ambika Dat v. Sukhmani Kxiar 
(1877), 1 All. 437, commented on 
in TeJ Protap Singh v. Champa Kaleo 
Koer (1885), 12 Calc. 96, at p. 104; 
Gajendar Singh v. Sardar Singh 
(1896), 18 All. 176. 

Hoolash Kooery. Kassee Proshad 
(1881), 7 Calc. 369. 
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of i^ortions of the property, ^ or separate collection of rents, 2 or separate 
dealings,® are not conclusive, unless there is an intention to separate. 

They are all evidence of separation, and may lead to the inference that 
there was a separation.'* 

The fact that a man availed himself of his near agnatic relations in 
the administration of his property at the same time that he gave them 
maintenance and paid the expenses of their marriage and other cere- 
monies is not inconsistent with his position as a separated member.® 

Conversion to Maliomedanism,*^ or to Christianity,'^ ipso Conversion 
facto separates the convert from the coparcenary. Hinduism. 

A decree for partition is on the same footing as an Decree for 
agreement for partition.® partition. 

A decree directing partition,® or a decree giving effect Decree, 
to a suit, which, though not in terms seeking a partition, 
indicates a distinct intention of obtaining a separation in 
estate, or an award by arbitrators,^® operates as a separation.^^ 

The fact that the decree postpones the vesting of the share does not 
make any difference.^® 


^ Runjeet Singh v. Onjraj Singh 
(Kooer) (1873), 1 I. A. 9 ; Babashet v. 
Jirahet (1868), 6 Bom. H. C. A. C. 
71 ; Moro Viahvanath v. Oanesh Vithal 
(1873), 10 Bom. H. C. 444, at p. 453 ; 
Chhdbila Manchand v. Jacfav6a« (1866), 
3 Bom. H. C. 0. C. 87. See Luchmun 
Perahad v. jfoonnee Koonwer (^Mussu- 
mat) (1866), 1 Agra, 220. 

* Badamoo Kooer v. Wazeer Sing 
(1866), 5 W. -R. C. R. 78, differed 
from in Vato Koer (^Muaaamut) v. 
Rowahun Singh (1867), 8 W. K. C. R. 
82. 

* Kristndppa Chetty v. Ramasdwmy 
Iyer (1875), 8 Mad. H. C. 25. 

* See JagunKooer v. Rnghoonundun 
Ball Shahoo (1868), 10 W. R. C. R. 
128. 

* Deoki Singh v. Anupa {Musam^ 
mat) (1905), 10 C. W. N. 338. 

® Oobind Krishna Narain v. Abdul 
Qayyum (1903), 25 All. 546, at p. 
573 ; 0<^ind Krishna Narain v. 
Khunnx Lai (1907), 29 All. 487. 

^ Abraham v. Abraham (1863), 9 
M. I. A. 199, at p. 241 ; 1 W. R. P. 
C. 1, at p. 6. 


* Trj Protap Singh v. Champa 
Kalce Koer (1885), 12 Calc. 96 ; Ba- 
baji Parshram v. Kashibai (1879), 4 
Bom. 157. 

® Chidambaram Chettiar v. Gouri 
Nachiar (1879), 6 I. A. 177; 2 Mad. 
83 ; Subbaraya Mudali y. ManiJia 
Mudali (1896), 19 Mad. 345. In 
Bahaji Parshram v. Kashibai (1879), 
4 Bom. 157, a mere decree for parti- 
tion Avas held not to operate as a 
separation. 

Krishna Panda v. Balaram Panda 
(1896), 19 Mad. 290; Subbaraya 
Chetti V. Sadasim Chetti (1897), 20 
Mad. 490. 

“ Joy Narain Giri v. Grish Chundei' 
Myti (1878), 5 I. A. 228; 4 Calc. 
434, distinguishing Debce Per shad v. 
Phool Koeree (1869), 12 W. R. C. R. 
510. The mere determination of the 
shares by a preliminary decree is not 
tantamount to partition ; Jogendra 
Nath Roy v. Baladeb Das Marwari 
(1907), 12 C. W. N. 127, at p. 129; 
bat it may effect a separation. 

Lakshman Darku v. Narayan 
Lahshman (1899), 24 Bom. 182. 
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It has been held that the decree does not create a severance pending 
an appeal,* but if pending the appeal the parties treat the decree as 
creating a severance it has such effect.^ 

Where, in a suit for general partition of a family estate, the plaintiff 
succeeded with regard only to a small portion thereof, it was held 
that the family did not in consequence of these proceedings become a 
divided one.^ 


In a case under the Bengal school of law, where the 
parties disregarded the decree, and continued to live as a 
joint family, it was held that there was no separation.^ 

An order for sale of a share of family property in execu- 
tion of decree would not create a separation.^ 

“ The disruption of a joint family cannot be effected by an order of 
Court against the intention of the parties, unless it be followed by au 
actual conversion of the joint tenancy into a tenancy in common, or 
an actual partition by metes and bounds.” ° 

Suit for A suit for partition may be brought by a person who is 

partition. entitled to partition.*^ 

Limitation. ^ partition is barred when twelve years has expired from 

the time when exclusion of the plaintiff from the coparcenary property 
becomes known to him.® 


Order for sale 
of share. 


Parties to All persons entitled to a share on partition, including 
the wife, mother, or grandmother, and purchasers of un- 
divided shares ^ or mortgagees,^® should be parties to a suit 
for partition.^^ 


‘ Sakharum Mahadev Dangc v. 
Hari Krishna Dange (1881), 6 Boin. 

113. 

- See Jognarain Giri v. Grish 
Chunder Myii (1878), 5 I. A. 228; 
4 Calc. 434. 

® Mallikarjuna Prasada Nayudu 
{Raja Yarlagadda) v. Durga Prasada 
Naiiudu {Raja Yarlagadda) (1900), 
27 i. A. 151 ; 24 Mad.' 147 ; 5 C. W. 
N. 74. 

^ Prawn Kissen Milter v. Ram 
Sander ee Dossee {Sreeniutty) (1842), 
Fulton, 410. See Bahaji Parshram 
V. Kashihai (1879), 4 Bom. 157. 

* Mudit Narayan Singh v. Ranglal 
Singh (1902), 29 Calc. 797, at p. 801. 
Ibid. 


• See ante, pp. 322-327, as to who 
is entitled to partition. 

« Act XV. of 1877, Sched. II. art. 
127. See Saroda Soondury Dossee 
V. Dogamoyec Dossee (1880), 5 Calc. 
938 ; Jaganatha v. Ramabhadra 
(1888), 11 Mad. 380; Dhoorjeti 
Subbaya v. Dhoorjeti Venkagga 
(1906), 30 Mad. 201. 

® Ante, p, 347. Laljeet Singh v. 
Raj Coomar Singh (1873), 12 B. L. 
R. 373, at p. 383 ; 20 W. R. C. R. 
336, at p. 840. 

Ajite, pp. 328, 329. 

Civil Procedure Code, 1908, order 
i. rules 3, 4 ; Act XIV. of 1882, ss. 26, 
28 ; Pahaladh Singh v. Ijuchmwnbutty 
(JfM.9sa7nMf)(1869),12 W. R.C. R. 266. 
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A suit for partition must include all the property which 
is partible ^ and available for partition at the time,^ and is 
within the limits of the jurisdiction of the Court in which 
the suit is brought.^ 

There is authority that when the suit does not include all the 
coparcenary property the suit should be dismissed,^ but it is submitted 
that where the objection is raised, the proi>er course is to permit the 
plaintiff to amend his plaint so as to include the whole property.'’ 

In a suit filed in the ordinary original jurisdiction of the High Courts 
there is no difficulty in including other property after an interlocutory 
decree for partition. 

A defendant may insist that joint property which is not 
mentioned in the plaint be brought into the partition,^ 
whether it be or be not within the jurisdiction of the 
Court in which the suit is brought,'^ but he cannot require 
the plaintiff to bring into the partition land which is 
outside British India.® 

Where no objection is raised by the parties there seems Partial 


^ Civil Procedure Code, 1 908, Sched. 
I. order ii. r. 1 ; Act XIV. of 1882, s. 
43 ; Ilasimt Mai (Koer) v. Sundi'i' Das 
(1885), 11 Calc. 396, and cases, note 
2 below ; Trimhak Dixit v. Naraijan 
Dixit (lS14r), 11 Bom. H. C. 09; Gaji- 
pat V. Annaji (1898), 23 Bom. 144 ; 
Nanahhai Valldbhdas v. Nathabhai 
Harihhai (1870), 7 Bom. H. C. A. C. 
46 ; Narayan Babaji v. Nana 
Manohar (1870), 7 Bom. -H. C. A. C. 
153, at p. 178 ; Haridas Sanyal v. 
Bran Nath Sanyal (1886), 12 Calc. 
566. Contra Padmamani Dasi (*Srt* 
ynati) v. Jagadamba Dasi (^Srimati), 6 
B. L. R. 134, at p. 140. See Parhati 
Churn Deb v. Ain-ud-deen (1881), 7 
Calc. 577 : 9 C. L. R. 170. 

^ See Patiaravy Mudali v. Audi- 
mnla Mudali (1870), 5 Mad. H. C. 
419. Thus, where property has been 
mortgaged with possession it need 
not be brought into the partition. 
Kristayya v. Narasimham (1000), 23 
Mad. 608; Balkrishm 'Vithal v. Han 
Shankar (1871), 8 Bom. H. C. A. C. 


64 ; Narayan Babaji v. Pandurang 
Ramchandra (1875), 12 Bom. H. C, 
148, at p. 155; Shivmurtrppa v. 
Virappa (1899), 24 Bom. 128. 

’ Punchanun Mullick v. Shib Chun- 
der Mullick (1887), 14 Calc. 835. 

* See Jogendra Nath Mukerji y. 

Jugobundhu Mukerji (1886), 14 Calc. 
122 ; Ramjoy Chose v. Ram Runjun 
Chuckerbutti 8 C. L. R. 367 ; 

Haridas Sanyal v. Pran Nath Sanyal 
(1886), 12 Calc. 566. 

* See Punchanun Mullick v, Shib 
Chundcr Mullick (1887), 14 Calc. 835, 

** See Shivmurteppa v. Virappd 
(1899), 24 Bom. 128. 

. ^ Hari Narayan Brahme v. Gan- 
patrav Daji (1883), 7 Bom. 272; 
Lalljcct Singh {Baboo) v. Raj Coomar 
Singh {Baboo) (1876), 25 W. R. 353 ; 
Ram Lochun P attack v. Rughoobur 
Dyal (1871), 15 W. R. C. R. 11 1 ; Bala- 
ram Bhaskarji v. Ramchandra Bha- 
sWyi(1898), 22 Bom. 922, at p. 928. 

* Ramacharya v. Anantacharya 
(1893), 18 Bom. 389. 
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to be no reason why a partial partition should not bo 
effected even in a suit.^ 

When the coparcenary property is situate within the 
jurisdiction of more than one Court, suits can be brought 
in the several Courts having jurisdiction.^ 

When there is property of the family held jointly by 
the whole family with strangers, a separate suit should 
be brought for partition of such property,® except where 
they have bought the interests of coparceners in the 
coparcenary property. 

A separate suit will lie with regard to property which 
belongs to some of the coparceners only.^ 

It has been held in Bombay^ and Allahabad® that a 
purchaser of a share of one of the coparceners in a portion 
of the coparcenary property is entitled to bring a suit for 
partition of that portion only, but that any coparcener 
may require his share in the whole of the coparcenary 
property to be ascertained and partitioned in such suit. 

In Madras the purchaser is required to bring a suit for 
general partition,'^ and apparently the same view would 
be taken in Calcutta.® 

A coparcener is entitled to bring against such purchaser 
a partition suit limited to the property so purchased.® 


^ See ^Manjanatha Shanahhaga v. 
Narayana Shanahhaga 5 Mad. 

362, ante^ p. 343, 

2 Subba Jiau v. Barm Rau (1867), 

3 Mad. H. C. 376 ; Punchanun Mid- 
lick V. Shib Chundcr Mullick (1887), 
14 Calc. 835. Balaram Bhaskarji 
Ravichandra Bhaskarji (1898), 22 
Bom. 922. See Jairani Narayan Raje 
V. AUnaram Narayan Raje (1880), 

4 Bom. 482 ; Padmamani Pasi (^Sri- 
laati) V. Jagadamha Dasi (^Sriiaati) 
(1871), 6 ?. L. K. 134. 

3 See Puroshottam v. Atimram 
Janardan (1899), 23 Bom. 597. 

* Lachmi Narain v. Janki J)as 
(1901), 23 All. 216. 

* Murarrao v. Sitaram (1898), 23 
Bom. 184; Shkmurteppa v. Virappa 
(1899), 24 Bom. 128. 


Ram Mohan, Lai v. Mulcharul 
(1905), 28 All. 39. 

^ Venkatarama v. Mara Labai 
(1859), 13 Mad. 275, approved of in 
Jbdani Konan v. J/asa Aoncr/i (1896), 
20 Mad. 243. See Suhramanya 
Chettyar v. Padimnabha Chettyar 
(1896), 19 Mad. 267. 

^ See Hasmat Rat (Kocr) v. Sunder 
Pas (1885), 11 Calc. 396, at p. 
339. 

® Ram Charan v. Ajudhia Prasad 
(1905), 28 All. 50; Chinna Sanyasi 
Razu {Sripatx) v. Suriya Razu (Sri- 
pat%) (1882), 5 Mad. 196 ; Subra- 
manya Chettyar v. Padnianabha Chett- 
yar (1896), 19 Mad. 267. See Ven- 
kayya v. Lahshmayya (1892), 16 
Mad. 98. 



CHAP, IX.] INQUIRY, ACCOUNT. 353 

Where a portion of the family property has passed entirely into the 
bands of strangers, there is no reason why the right thereto should ' 
not be determined without reference to the remaining property of the 
family.^ 

In the case of a decree for partition and of a partition inquiry as to 
by arrangement, it is necessary to ascertain the amount 
of the coparcenary property, and what is available for 
partition. 

The presumption is that, “ in the absence of evidence, the property 
for partition is such as exists at the time of the suit for partition.” ® 

An inquiry as to what the coparcenary property consists of generally 
involves an account of the rents and profits which have been received 
by the manager.^ Credit must be allowed to him for all expenditure 
properly made out of the purse of the coparcenary.'* 

As to the nature of the account which the manager is required to 
furnish, see an^e, pp. 273, 274. 

Where one member of the family has been entirely excluded from Account of 
the enjoyment of the property, he would be entitled to an account of profits, 
mesne profits on an ordinary footing.^ 

An account of mesne profits is also allowed when an arrangement for 
the enjoyment of the property in specific and definite shares has been 
disturbed.® 

In the absence of an express agreement a coparcener is not entitled Improvements, 
to credit for sums laid out by him in the improvement or upkeep of 
the coparcenary property.'^ 

Provision mu^t first be made for all debts due by the Provision for 
family as such,® including debts due by the father of ’ 
separating brothers,® and also for all proper charges upon 


* Sutbbarazu v. Venkataratnam 
(1891), 16 Mad. 234. 

^ Daniodardas Maneklai v. Uttam- 
ram Maneklai (1892), 19 Bom. 271, 
at p. 279. 

® See ante, p. 273. 

* Ante, p. 274. 

® Krishna v. SiManna (1884), 7 
Mad. 664 ; Khtvrav v. Sitaram (1894), 
19 Bom. 632 ; Konerrav v. Ourrav 
(1881), 5 Bom, 589, at p. 595; 
Venkata Karasimha Appa Rovo Ba- 
hadur (^Rajah) V. Narayya Appa Row 
Bahadur (Rajah) (1879), 7 I. A. 38, 
at p. 51 ; 2 Mad. 128, at p. 137 ; 6 
0. L. R. 153, at p. 162. See Act 
H.L. 


XIV. of 1882, 8, 211 ; Civil Procedure 
Code, 1908, order xx. rule 12. 

* Shankar Baksh y. Hardeo Baksh 
(1888), 16 I. A. 71 ; 16 Calc. 397. 
See Ramabhadra (Rajah Setrucherla) 
V. Virabhadra Suryanarayana (Rajah 
Setrucherla) (1899), 26 1. A. 167 ; 22 
Mad. 470 ; 3 C. W. N. 533. 

^ Muttusvami Qaundan v. Subbira^ 
maniya Qaundan (1863), 1 Mad. H. C. 
309. See post, p. 354. 

• See ante, p. 276. 

® Tara Chand v. Reeb Ram (1866), 
3 Mad. H. C. 177, at p. 181 ; Laksh- 
man Lada Naik v. Ramchandra 
Lada Naik (1876), 1 Bom. 681; 

2 A 
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the family property for maintenance/ the marriages of 
dependent female members/ the expenses of whose mar- 
riages is not payable out of individual shares, and such 
religious ceremonies as are payable by the whole family,® 
and cannot be adjusted so as to be paid out of individual 
shares. 

Each member of the coparcenary is obliged to bring 
into hotchpot, and submit to partition any coparcenary 
property, or property acquired from coparcenary funds 
which may be in his hands.^ 

He is not required to account for money which has 
been received by him for his expenses.^ 

Where a single coparcener has purported to deal with a defined 
portion of the family property as if it were his own, it may bo equitable 
to allot such portion to the purchaser if possible.® Where he has dealt 
with a share in a defined portion, it may be equitable on partition to 
allot him a share in such portion. If such course bo not equitable or 
practicable, the alienee would only have a right of compensation against 
the alienor personally.'^ 

Where a coparcener has, by arrangement or without objection, 
occupied a particular portion of the family property, or where he has 
laid out his separate money on a certain portion of the property, it may 
be equitable to allot to him the portion occupied, or improved by him, 
provided that he does not thereby get more than his share. 

“ Dayabhaga,** chap. i. para. 47 ; apart from the family property a 

“ Vyavshara Mayukha,” chap. iv. s. sum sufficient to defray the expenses 

6, paras. 1, 2; chap. v. s. 4, para. of their prospective thread, betrothal, 

14 ; Colebrooke's “ Digest,” vol. iii. and marriage ceremonies, such sura 

pp. 73, 389, 390. to be calculated according to the 

' Anfd, pp. 242, 272. extent of the family property, 

2 “Dayabhaga,” chap, iii, s. 2, Jatram v. JVdfAu (1906), 31 Bom. 

para. 39; “Mitakshara,” chap. i. s. 54. 

7, para. 5 ; Colebrooke’s “ Digest,” ♦ Lahshman Dada Naik v. Ram- 

vol. iii. p. 96; Strange’s “Hindu chandra Dada Naik (1876), 1 Bom. 
Law,” vol. ii. p. 313. 561. See ante, p. 252. 

® As to the expenses of initiation, * Ibid., Konerrav v. Qurrav (1881), 
see “ Mitakshara,” chap. i. s. 7, 5 Bom. 589, at p. 595. 

paras. 3, 4 ; “ Dayabhaga,” chap. iii. • Pandurang Anandrav v. Bhaskar 
$.2, para. 41 ; Colebrooke’s “ Digest,” Shadashiv (1874), 11 Bora. H. C. 72; 

vol. iii. pp. 96, 97. In a suit Udaram Sitaram y. Ranu Panduji 

for partition brought by a Hindu (1875), 11 Bom. H. C. 76. 
against his father and brothers, the ^ Aiyyagari Venkataravnayya v. 
brothers (but not the children of Aiyya^ari ifuTTiayya (1902), 25 Mad. 
brothers) are entitled to have set 690, at pp. 718, 719, 
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In one case,* where a coparcener built with his separate money a 
house upon ground belonging to the family, the Court held that each 
of the coparceners was entitled to a share in the house and the site 
upon which it was built, equal in value to his share of the site. 

When the property is partible and capable of partition. How partition 
the Court will ordinarily order a partition by metes and Court, 

bounds. 

The following provisions of the Partition Act, 1893,^ apply to all Partition Act, 
partitions by the Court, but do not affect any local law providing for 
the partition of immovable property paying revenue to Government. 

Sec. 2. Whenever in any suit for partition in which, if instituted Power to Court 
prior to the commencement of this Act, a decree for partition might ^ 
have been made, it appears to the Court that, by reason of the nature division in 
of the property to. which the suit relates, or of the number of the share- partition suits, 
holders therein, or of any other special circumstance, a division of the 
property cannot reasonably or conveniently bo made, and that a sale 
of the property and distribution of the proceeds would be more beneficial 
for all the shareholders, the Court may, if it thinks fit, on the request 
of any of such shareholders interested individually or collectively to 
the extent of one moiety or upwards, direct a sale of the property and 
a distribution of the proceeds.^ 

Sec. 3. (1) If, in any case in which the Court is requested under the Procedure 
last foregoing section to direct a sale, any other shareholder applies for to 

leave to buy at a valuation the share or shares of the party or parties buy. 
asking for a sale, the Court shall order a valuation of the share or shares 
in such manner as it may think fit and offer to sell the same to such 
shareholder at the price so ascertained, and may give all necessary and 
proper directions in that behalf. 

(2) If two or more shareholders severally apply for leave to buy as 
provided in suh-secUon (1), the Court shall order a sale of the share or 
shares to the shareholder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such shareholder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall bo liable to 
pay all costs of or incident to the application or applications. 

Sec. 4. (1) Where a share of a dwelling-house belonging to an un- Partition suit 
divided family * has been transferred to a person who is not a member ^ 
of such family and such transferee sues for partition, the Court shall, dw^ng-*' 
if any member of the family being a shareholder shall undertake to house, 
buy the share of such transferee, make a valuation of such share in 
such manner as it thinks fit and direct the sale of such share to such 

‘ Vithoba Bam v. Hariba Bam * Ownership, not occupation gives 
(1869), 6 Bom. H. C. A. C. 54. the right, Vaman Vishnu Ookhale v. 

« Act IV. of 1893. Vasudev Morbhat Kale (1898), 23 

• Hirahore {Ben) v. Trikamdas Bom. 73. 

(1907), 4 Bom. 103. 
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shareholder, and may give all necessary and proper directions in that 
behalf. 

(2) If in any case deseribcd in sub-section (1) two or more members 
of the family being such shareholders severally undertake to buy such 
share, the Court shall follow the procedure prescribed by sub-section (2) 
of the last foregoing section. 

Rcfiresentation 5^ In any suit for partition a request for sale may be' made or an 
undertaking, or application for leave, to buy may be given or made on 
behalf of any party under disability by any person authorized to* act 
on behalf of such party in such suit, but the Court shall not be bound 
to comply with any such request, undertaking or application unless it 
is of opinion that the sale or purchase will be for the benefit of the 
party under such disability. 

6. (1) Every sale under section 2 shall be subject to a reserved 
bidding, and the amount of such bidding shall be fixed by the Court 
in such manner as it may think fit and may be varied from time to 
time. 

(2) On any such sale any of the shareholders shall be at liberty to 
bid at the sale on such terms as to non-payment of deposit or as to 
setting off or accounting tor the purchase-money or any part thereof 
instead of paying the same as to the Court may seem reasonable. 

(3) If two or more persons, of whom one is a shareholder in the 
property, respectively advance the same sum at any bidding at such 
sale, such bidding shall be deemed to be the bidding of the shareholder. 

7. Save as hereinbefore provided, when any property is directed to 
be sold under this Act, the following procedure shall, as far as prac- 
ticable, be adopted, namely: — 

(a) if the property be sold under a decree or order of the High Court 
of Calcutta, Madras or Bombay in the exercise of its original 
jurisdiction, or of the Court of the Recorder of Rangoon,^ the 
procedure of such Court in its original civil jurisdiction for 
the sale of projHjrty by the Registrar ; 

(h) if the property be sold under a decree or order of any other 
Court, such procedure as the High Court may from time to 
time by rules prescribe in this behalf, and until such rules are 
made the procedure prescribed in the Code of Civil Procedure ^ 
in respect of sales in execution of decrees. 

8. Any order for sale made by the Court under section 2, 3, or 4 
shall be deemed to be a decree within the meaning of section 2 of the 
Code of Civil Procedure. 

^owCT^to order partition the Court may, if it shall think fit, make 

partfy partition ^ decree for a partition of part of the property to which the suit relates 
and partly sale, and a sale of the remainder under this Act. 


Procedure to 
be followed in 
ease of sales. 


^ This now would he the Chief diction. See Act VI. of 1900, 
Court of Lower Burraah in the * Act XIV. of 1882. 
exercise of its original civil juris- 
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10. This Act shall apply to suits instituted before the commence- Application of 
mont thereof, in which no scheme for the partition of the property has pending 
been finally approved by the Court. 

A Civil Court can make a decree for a partition of an Partition of 
estate paying revenue to Government, but cannot carry paying estate, 
out its decree.^ If the decree be for the partition, or for 
the separate possession of a share of an undivided estate 
assessed as such to the payment of undivided revenue to 
Government,^ the partition of the estate or the separation 
of the share shall be made by the Collector according 
to the law, if any, for the time being in force for the 
partition, or the separate possession of such estate.® 

The Civil Court may cany out the decree if no separate 
allotment of the revenue be asked for.^ 

Where a coparcener has mortgaged or sold his undivided Mortgage of 

in 1 , , undivided 

snare ot coparcenary property, and the property has on share, 
partition been allotted to another member, the mortgagee 
or purchaser is entitled to a charge upon other property 
allotted on the partition to the person dealing with him.^’ 

Where, from accident, mistake, or fraud, a portion of Accident, 
the coparcenary property is not included in a partition, fraud, 

such portion must be divided amongst the persons who 
took under the partition.® The subsequent discovery will 
not justify an interference with the original partition,’^ 


‘ Mehei'ban Rawoot v. Behari Lai 
Barih (1896), 23 Calc. 679 ; Datta^ 
traya Vithal v. Mahadaji Parashram 
(1891), 16 Bom. 528; Ramjoy Qhose 
V. Ramrunjun Chuckei'butti (1881), 8 
C. L, R. 367 ; Parbhudas Lakhmidas 
V. Shankarbhai 11 Bom. 662; 

Chundernath Nundi v. Ilur NaraUi 
/)e6(1881), 7 Calc. 153. 

* This does not include a ryotwari 
estate in Madras, Muttuchidambara 
V. Karuppa (1884), 7 Mad. 382, or a 
share of a certain defined portion of 
a mahal. Ram Dayal v. Megu Lai 
(1884), 6 All. 452. 

» Act XIV. of 1882, 8. 266 ; Civil 
Procedure Code, 1908, s. 54. 

^ Jogodishury Debea v. Kailash 


Chuadra Lahiry (1897), 24 Calc. 
725 ; 1C, W. N. 374. 

® See Byjnath Lall v. Ramoodeen 
Chowdry (1873), 1 I. A. 106 ; 21 W. 
R. C. R. 233 ; Hcmchunder Qhose v. 
Thahomoni Debi (1893), 20 Calc. 
533 ; Amolak Ram v. Chandan Singh 
(1902), 24 All. 483. 

* See Lachman Singh v. Sanwal 
Singh (1878), 1 All. 543 ; « Mitak- 
shara,” chap. i. s. 9, para. 1 ; “ Daya> 
bhaga,*^ chap. xiii. paras. 1-3 ; 
“ Vyavahara Mayukha,'' chap. iv. a. 
6, para. 3 ; Jogendro Nath Roy v. 
Baladcb Das Marwari (1907), 12 
C. W. N. 127. 

^ “Dayabhaga,” chap. xiii. para. 6 ; 
Colebrooke’s “ Digest,” vol. in. p.400. 
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except perhaps where by concealment one of the parties has 
obtained some special advantage in the original partition.^ 

Where, after the partition, it appears that property 
allotted to one of the coparceners did not belong to the 
coparcenary,^ or that a valid charge existed thereon,^ the 
coparcener to whom such property was allotted can insist 
upon the partition being reopened, or, at any rate, can 
claim compensation from the other parties to the partition. 

The law relating to the partition of revenue-paying 
estates is to be found in the following enactments : — 

For Ajmere. — Keg. II. of 1877. 

For Bengal. — Regulations VIII. of 1793 and VII. of 
1822; Act V. (Ben. C.) of 1897. 

For Madras. — Mad. Keg. II. of 1803. 

For Assam. — Reg. I. of 1886, ss. 96-121, 154. 

For Bombay. — Act. X. of 1876; Act V. (Bom. C.) of 
1879, ss. 113, 114 ; Act VI. (Bom. C.) of 1888. 

For the Central Provinces. — Act XVIII. of 1881, s. 136, 
as amended by Act XVI. of 1889, s. 26. 

For the United Provinces. — Act III. (N. W. P. C) of 
1901, ss. 105-140. 

For the Punjab.— Act XVII. of 1887, ss. 112-135, 158. 

Partition does not annul the filial relation nor the 
right of inheritance incidental to such relation.^ 


Reunion. 

The parties to a partition,^ or some of them,® may 
reunite so as to constitute, after such reunion, a joint 


^ See Moro Vishvanath v. Ganesh 
ViMa/(1873), 10 Bom. H, 0. 444, at 
pp. 451,469. 

* Maruti v. Rama (1895), 21 Bom. 
333. 

* Lakshman v. Gopal (1898), 23 
Bom. 385. 

* Mai'udayi v. Doraisami Karam- 
hian (1907), 30 Mad. 348; Ramappa 
Naicken v. Sithammal (1879), 2 Mad. 
182. 

* Balahuas Ladhuram v. Rukhmabai 
(1903), 30 I. A. 130, at p. 136 ; 30 


Calc. 725, at p. 734; 7 C. W. N. 642, 
at p. 646 ; Fran Kishcn Paul Chowdry 
V. Mothooramohun Paul Chowdry 
(1865), 10 M. I. A. 403; 4 W. K. 
P. C. 11 ; Vishvanath Gangadhar v. 
Krxshnaji Gangadhar (1866), 3 Bom. 
H. C. A. C. 69. See Lakshmibai v. 
Ganpat Moroha (1867), 4 Bom. H. C. 
0. C. 150, at pp. 165, 166. 

* See Abhai Churn Jana v. Mangal 
Jana (1892), 19 Calc. 634; Tara 
Chand Chose v. Pudum Lochun Ghose 
(1866), 5. W. R. C. R. 249. 
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family, and to remit them to the same status as before the 
partition. 

There must be a complete junction of estate, and not a mere living 
together, 1 or joint enjoyment of the property 

Where any of their descendants think fit to unite, they may do so ; 
but such a union is not a reunion in the sense of the Hindu law, and 
does not atFect the inheritance.* ** 

According to the Mitakshara,^ reunion is restricted to 
three classes of cases, namely, (1) between father and son, 
(2) between brothers, (3) between paternal uncle and 
nephews.® The same view is taken in the Smriti Chan- 
drika,® the Dayabhaga,'^ the Viramitrodaya,® and the 
Mayukha.® The Mithila school permits any of the late 
co-sharers to reunite.^® 

An agreement to reunite cannot apparently be made 
by, or on behalf of, a minor.^^ 

The burden of proof of reunion is on the person 
alleging it.^^ 


* Oopal Chunder Daghoria v. Kena^ 
ram Daghoria (1867), 7 W. R. C. R. 
35 ; Kuta Bully Viraya v. Kuta 
Chudappavuthamulu (1864), 2 Mad. 
H. C. 235. 

* See Balkishen Das v. Ramnarain 
Sahu (1903), 30 I. A. 139 ; 30 Calc. 
738; 7 C. W. N. 578. 

* Vishvanath Qangadhar v. Krish- 
naji Qangadhar (1866), 3 Bom. H. C. 
A. C. 69. See Krodesh Sen v. Kamini 
Mohun Sen (1881), 10 C. L. R. 161 ; 
Ram Hari Sarnia v. Trihi Ram 
Sarma (1871), 7 B. L. R, 336; 
15 W. R. C. R. 442. 

* Chap. ii. 8. 9, paras. 2, 3. 

* Basanta Kumar Singha v. Jog&n- 
dra Nath Singha (1905), 33 Calc. 371 ; 
10 C. W. N. 236. 


® Chap. xii. para. 1. Abhai Churn 
Jana v. MangalJana (1892)^19 Calc. 
634, at p. 638. 

’ Chap, xii. paras. 3, 4. See also 
“Daya-Krama-Sangraha,** chap. v. 
para. 4. 

* G, C. Sircar’s translation, pp. 
168, 169, 205. 

® Chap, iv. 8. 19, para. 1. 

Vivada Chintainani ” (P. C. 
Tagore's translation), p. 301 ; “ Daya- 
Krama«Sangraha,” chap. v. para. 5. 

“ Balabux Ladhuram v. Rukmabai 
(1903), 30 I. A. 130, at p. 136 ; 30 
Calc. 725, at pp. 734, 735 ; 7 

C. W. N. 642, at p. 646. 

** Oopal Chunder Daghoria v. 
Kenaram Daghoria (1867), 7 W. R. 
C. R. 35. 
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ABSENT COPARCENER, right on partition, :V28 

ACCOUNT, 

right of adopted son, 204, 205 
by manager, 273-275 
in partition suit, 353 

ACCRETIONS, 

to coparcenary property, 252 
to separate property, 201 

ACQUIESCENCE, 
adoption, 170 
alienation, 303 

ACQUISITION. See Separate Property 
by family, 246, 247, 257 

ACTS. See List, pp. Ix-lxiv 
altering Hindu law, 16 

ADMINISTRATOR, powers of guardian when, 284 

ADOPTED SON. See Adoption, 
marriage, 39, 205 

power to dispute acts of widow, 203, 204 
alienations, 205 
account of profits, 204, 205 
marriage and adoption in natural family, 205 
gift to person erroneously described as adopted, 209, 210 

ADOPTION, Chap. III. See Adopted Son, Kritima Adoption, 
as a paXdka putra, 100 
according to the dattaica form, 101 et seq. 
definition, 101 
necessity for, 101 
Jains, 102 
motive, 102 

custom prohibiting, 102 
agreement not to adopt, 102, 103 
of girl, 103 



iisri>EX. 


362 

ADOPTION — contititLe<Z 

according to tlie d.ait<xhcL form — continued 
wlio may adopt, 103 et seq.y 113 
pregnancy of wife, 104 
incapacity of son, 104, 105 
miesing eon, 105 
deatli of Bon, IOC 
consent of son, 106 
■baclielor or widow, 106 
minor, 107, 108 
Courts of IVards, 108, lOO 
by disqualified person, 109, llO 
change of religion or degradation, llO 
impurity, llO, 111 
ascetic, 112 
assent of wife, 112 
by woman, 112 

Permission to adopt, 112 seq. 
by disqualified person, 113 
only to wife, 114 
form, 114 
registration, 114 
revocation, 115 
to several widows, 115 
absolute, 116 
conditional, 116, 117 
contingent, 116, 117 
restricted, 116 
strict construction, 1 17 
specification of boy, 118 
motive of widow, 119 
Adoption by widow, 119 et seq. 

difierenccs between schools, 119 
Bengal school, 119, 120 
Benares school, 120 
Jains, 120 

Dravida 8cho<d, 120-125 

consent of kinsmen, 122, 123 
nature of consent, 124 
gifts, 124 
senior widow, 125 
Maharasthtra school, 125—127 
only son, 126 

undivided family, 126, 127 
more than one widow, 127 
Mithila school, 127 
Punjab, 127 
minor widow, 127, 128 
when widow can adopt, 128 
mother-in-law and daughter-in-law, 128 
time for exercise of power, 129 
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ADOPTION— cowfintte<i 

adoption by widow— continued 
successive adoptions, 129, 130 
termination of power, 130, 131 
loss of power, 132, 133 
remarriage, 132 
unchastity, 132 
impurity, 132, 133 
only when husband could adopt, 133 
no obligation to adopt, 133 
covenant not to adopt, 134 
capacity to give in adoption, 134-138 
who can give, 134-136 
delegation, 136, 137 
by minor, 137 

abandonment of Hinduism, 137, 138 
remarriage, 138 
who may bo adopted, 138-149 

relationship of adopter and mother, 139-144 
Sudras, 144 

relationship of adopting mother to father, 144, 145 
no restriction as to generation, 145 
Punjab, 145 
Jains, 146 

from adoptive family, 146 
only son, 146 
age, 147, 148 
orphan, 148 

boy previously adopted, 149 
personal defects, 149 
simultaneous adoptions, 149 
act of adoption, 150-158 
giving and taking, 150 
writing, 151 

consent of Government, 151 
consideration, 151 
conditional gift, 151, 152 
mental capacity, 161 
fraud, etc., 152, 153 
assent of boy, 153 
religious ceremonies, 153-156 
delegation, 156 

requirements of valid adoption, 156, 157 
subsequent event, 157 
consent of reversioner, 157 
acquiescence, 158 
eancellation or renunciation, 158 
Kritima adoption, 159-161 
who can adopt, 159 
who may be adopted, 160 
consent, 161, 162 
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ADOiPTION’ continued. 

Kritima adoption — continued 
ceremonies, 161 
revocation, 161 
03 'awals, 161 
iVatoTn adoption, 162, 163 
Malabar law, 163, 164 
T^ambudris, 121, 122, 164, 165 

of girl by dancing-girls and prostitutes, 165, 166 

disputes as to, 166—180 

who entitled to dispute, 166 

injunction, 166, note 4 ; 168, 169 

declaratory decree, 167, 168 

suit to determine right to take, 168 

specific performance of agreement, 169 

who is bound by decision, 169, 170 

limitation to declare adoption invalid, 170, 171 

valid, 172 

adverse possession, 171, 172 
election, 172, 173 
burden of proof, 173, 174 
estoppel, 174, 175 
mode of proof, 176 
acquiescence, 176 
treatment by relations, 177 
probabilities, 178, 179 
presumption as to permission, 179 
proof of ceremonies, 179, 180 
Rksults of Daxtaka Adopxion, Ohap. IV. 
operates as affiliation, 181 
rights date from adoption, 181 
guardianship, 182 
survivorship, 182 
inheritance, 182, 183, 184, 185 
rights on attaining possession, 183 
title or honour, 183 

adopted son of disqualified man, 185 
descendants, 185 
father’s powers not altered, 185 
will, 186 

arrangement on adoption, 186, 189 
coparcenary property, 187 
effect of birth of son, 189, 191 
competition with other relations, 191, 192 
renunciation or waiver of rights, 192, 193 
exclusion from natural family, 193 
property vested before adoption, 193 
Hvyamushyayana, 194—197 
vesting and devesting of estate, 197-202 
consent to devesting, 201 
rights of survivorship, 202 
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ADOPTION — continued 

power to dispute acts of widow, 203 
acts of widow, 204 
account, 204, 205 
alienation by father, 205 
marriage and adoption, 39, 205 
effect of Kritima adoption, 205 

invalid adoption, 206-210 
arrangement, 208, 209 

gift to person erroneously described as adopted, 209, 210 

ADULTERY, 

does not effect divorce, 59 
of wife, 66 
of husband, 68 
suit for damages, 72 

ADVERSE POSSESSION, 

claims under adoption, 171, 172 
against joint family, 241 
effect on separate property, 251 

AFFINITY, restrictions on intermarriage, 39 

AGE. See Adoption, Majority, Marriage, 
for investiture with thread, 29, note 6 
adoption, 147, 148 

AGREEMENT, 

between husband and wife, 61 
for maintenance, 88 
not to adopt, 102, 103, 134 
at time of adoption, 186-189 
at invalid adoption, 208, 209 
not to partition, 322 

AJMERE, Hindu law administered in, 4 

ALIENATION. See Manager, Mortgage, Sale, Transfer, 
by widow, 203, 204 
setting aside, 301-304 
by son to avoid debt of father, 320 

ALIMENT. See Maintenance 

ALTERATION of order for maintenance, 97, 98 

ANCESTRAL PROPERTY, 229. See Coparoenart Property 

ANCIENT. See Custom 

ANITYA DVYAMUSHYAYANA, 196 

APAVIDDHA, 101 

APPOINTED DAUGHTER, 100 

ARRANGEMENT. See Agbbembnt 

ARREARS of maintenance, 93, 94 
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AR8HA MARRIAGE, 49 
ASCETIC, adoption by, 112 
ASSAM, Hindu law administered in, 3 
ASURA MARRIAGE, 50 
ATTACHMENT of maintenance, 82 
AURASA SON, 100 

BABUANA GRANT, 247 
BACHELOR, adoption by, 100 

BENARES SCHOOL, 8 
works of authority, 12 
adoption, 120 

BENGAL, Hindu law administered in, 3 

BENGAL SCHOOL, 8. See Coparceners, Coparcenary Property 
works of authority, 10, 11 
difference from Mitakshara school, 15 
adoption, 119, 120 

BEQUEST. See Devise, 
separate property, 258 

BETROTHAL, 

Hindu law administered, 3 
death of girl, 54 

BIGAMY. See Marriage, Remarriage, 

convert to Christianity, 18, note 1 ; 29, note 2 
Brahmo Somaj, 29, note 12 
of woman, 30, 31 

BLINDNESS, 
adoption, 110 

exclusion from coparcenership, 335-338 
BOMBAY PRESIDENCY, Hindu law administered in, 3 
BRAHMA MARRIAGE, 49 

BRAHMO SOMAJ, 

marriage, 29, note 12 ; 53, note 3 
adoption, 149 

BREACH OF PROMISE of marriage, 53, 54 

BRITISH BELUCHISTAN, Hindu law administered in, 4 

BROTHER, 

right to give in marriage, 42 
adoption, 136 

adoption of, 143 
partition, 336 
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BURDEN OF PROOF. See Custom, Presumption, 
suit for main ten anoe, 82 
adoption, 173, 174 
joint family, 226-229 
disqualification, 238 
separate property, 261-265 
change of property by treatment, 265 
sale or charge by manager, 291-295 
reunion, 359 

BURMA, Hindu law administered in, 4 

BUSINESS. See Family Trade 

CANCELLATION of adoption, 158 

CASTE. See Custom, 

application of Hindu law, 2 
question of, 4 
principal castes, 17 
identity in marriage, 33 
adoption, 138 

loss of, 17 

desertion, 66 
by son, adoption, 103 
by adopting father, 110 
guardianship, 221 

CENTRAL PROVINCES, Hindu law administered in, 4 

CEREMONIES. See Religious Ceremonies, 
marriage, 53-56 
adoption, 155, 156 

burden of proof, 179, 180 

CHANGE OP RELIGION. See Religious Ceremonies 

CHASTITY. See Unohastity 

CHILDREN, 

legitimate, 99 
illegitimate, 99 

presumption as to legitimacy, 99 

CHRISTIANS, 

effect of conYersion, 19, 349 
succession, 19 
polygamy, 30 

COERCION, adoption, 152 

COMMENTARIES, 6, 7, 10-15 

COMPENSATION on setting aside alienation, 304, 311 

COMPROMISE, 

property acquired by, 247 
by guardian, 277 
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CONCUBINE, maintenance of, 83, 84 

CONDITIONAL ADOPTION, IIG 
conditional gift, 151, 152 

CONDITIONAL MARRIAGE, 55 

CONDITIONS, 

on adoption, IIG 

CONDONATION of marital offence, 67 

CONJUGAL RIGHTS. See Restitution of Conjugal Rights 

CONSENT. See Acquiescence, 
of son to adoption, 106 
of kinsmen to ad<»ption, 122, 123, 126, 127 
of person adoijted, 153 
of giver and taker, 152 
to invalid adoption, 157, 158 
to devesting on adoption, 201 
of reversionora to alienation, 203, 204 
to alienation by manager, 303 

CONSTRUCTION of permission to adopt, 117 

CONSUMMATION, 

not necessary to validity of marriage, 56 
restitution of conjugal rights, 67 

CONTINGENT PERMISSION to adopt, 116, 117 

CONTRACT, 

application of Hindu law, 5 

payment to guardian for marriage, 46, 47 

by wife, 73 

COPARCENARY PROPERTY, 
right of adopted son, 187 
what is, 229, 245-255 

common interest, 245 
joint transfer, 245, 246 
acquisitions by family, 246, 247, 252 
gift or devise, 247 
acquired by compromise, 247 

maternal grandfather’s property, 247, 248, 249, 250 
unobstructed heritage, 248, 249 
sliare on partition, 250 
gift or devise by father, 250, 251 
reunited coparceners, 251 
property treated as, 251 
accretions, 252 
slight or indirect aid, 252 
savings from impartible estates, 258 
coparcenary as regards some coparceners only, 254, 258 
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CO PARC K NARY VUOVVAVTY—rAmiinued 
endowed property, 255 

held by or in name of coparcorier, 261, 261 
management and disposal, Chap. VII. 
application of proceeds, 267 
payments, 267 
transactions, 267, 268 

COPARCENER8. See Coparcenary Property, Joint Family 
Separate Property, 
who are, 280-288 

Bengal school, 280 

power of disposition, 280 
rights, 281 
illegitimate sons, 281 
Mitakshara school, 281-284 
interest of son, 232, 288 
illegitimate sons, 283, 234 
woman, 234 

exclusion by infirmity, 285-288 
renunciation of interest, 288 
rights, 289-245 

joint possession, 289 
building without consent, 240 
suit for share, 240, 241 
maintenance, 242 

information as to management, 242 
suit to restrain illegal act, 243 
to partition, 243 
where father manager, 248 
Mitakshara law, effect of death, 243, 244 
survivorship, 244 
shares not defined, 244, 245 
powers over separate property, 255 
to bo parties to transactions, 266 
suits, 268-270 
right to account, 273-275 
decree against manager, 268, 278, 280 
alienation and cliarge, 280, 295, 296 
surviving coparcener, 296 

alienation of undivided share, 297-301. See Share 
who may contest alienation, 301, 302 
how alienation set aside, 302, 803 
consent, 803 
limitation, 304 
compensation, 304 
improvements, 304 

not liable for debts except of father, 321 
COSTS, 

suit against manner for account, 274 
sale to pay, 287 

U.L. 2 B 
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COURTS OF LAW, 
tiecisioiiB, 1(3 

control over guardian, 44 
powers as to marriage, 44--4G, 5G, 57 
jurisdiction as to marriagc3, 56, 57 
duty in suit for maintenance, 96, 97 

COURTS OF WARDS, 

Bengal, marriage of ward, 44 

J\>IcL(lra>s, ditto, 44 

adoption by wards of, 108, 109 

COVFNANT. See AaaKK&fKK'r 

CRUEiyrY, 

by liusbaud, 65 
wife, 65 

CUSTODVr. See Oua-Koian^shii* 

CUSTOM, 21-26 

conditions of validity, 22—26 

definite and continuous, 22 

ancient, 22, 23 

immoral, 25, 39, 165, 166 

construction, 23 

proof, 23, 25, 26 

discontinuance, 24, 300 

is personal, 25 

judicial recognition, 21, 25 

burden of proof, 25, 26 

customary forms of marriage, 51—53 

divorce, 58, 59 

proliibiting adoption, 102 

CUTCIII MEMONS, 18, 19 

UAIVA MARRIAOE, 49 

DAMAOES, 

for enticing wife, 72 
adultery, 72 

D Amour AT, 5 , 309 

OANCllSrO OXRLS, adoption by, 25, 165, 166 

OAXTA IIOMAM, 154-156 

OAXTAlvA AOORTION. See AnoimoN 

OATTAKA CUANORIKA, lO, 11, 13 

OATTARA MilMANSA, 12, 14, 15 

OATTAKA SON, lOl. See Auopxion 

OAUOHTBR, maintenance of, 211, 212, 272 
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DAUailTER-IN-LAW, maintenance of, 215. 216 

DAUGHTER'S SON, adoption of. 141, 142 

DAYABHAGA, 10 

DAYABHAGA SCHOOL, 8, 10. See Bknqal Sohooi , 
works of authority, 10, 11 

DEATH of coparcener (Mitakshara law), 243, 244 

DEBTS, 

of remarried widow, 74 

preferred to maintenance, 79 

duty of manager, 272 

power of manager, 276 

election by creditor, 277 

sale or charge by manager, 285, 286 

of father (Mitakshara law). Chap. Vlll. See Fatheu 

liability of heir or devisee or person in p(^88eB8ion, 321 

provision for, on partition, 353 

DECLARATORY DECREE, 
adoption, 167, 168 
alienation, 302 

DECREE. See Deolaratory Dkoiiee, Husband and Wipe, Restitution 
OF Conjugal Rights, 
for maintenance, 88, 89 
alteration, 97, 98 
execution, 98 

against manager, 268, 278, 280 
at instance of manager, 279, 280 
against father on mortgage, 311-313 
for money against father, 31.5, 316 
execution after death of father, 316, 317 
duty of judgment creditor, 317 
purchaser, 318 

DESAI, land impartible, 338 

DESERTION. See Restitution of Conjugal Rights 

DESHMUKH, land impartible, 339 

DETENTION OF WIFE, 
suit, 71 

summary remedies, 71, 72 

DEVESTING ON ADOPTION, 197-202 
consent to, 201 
rights of survivorship, 202 

DEVISE. See Bequest, 
to joint family, 247 
by father, 250 
of undivided share, 301 
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SASTJBAS, 7 
DIGESTS, 0, 7, 10-15 

DISEASE, defence to restitution of conjui^al riglita, 05 
DISQUALIFIED PERSON. See Exclusion fkom Inheritance 

DIN OBOE, 

Hindu law administered, 8 
unknown to Hindu law, 58 
when allowed, 58-60 
not elfocted by adultery, 59 
Indian Divorce Act, 59 
convert to Christianity, 60 
maintenance after, 76 

DKAVIDA SCHOOL, 8 

works of authority, 12, 18 
adoption by widow, 120—125 

DUMBNESS, exclusion from coparoenorship, 235-238 

DVYAMUSHYAYANA, 

forms and conditions, 194-196 
inheritance, 197 
afterborn eons, 197 


ELECTION, 

as to adoption, 172 

suing manager, 277 
of manager, 230 

ESTOPPEL, 

adoption, 171, 175 
alienation, 303 

EUNUCH. See Impoiknoe, 
marriage, 29 
adoption, 110 

EXCLUSION EUOM INHERITANCE, 
right of adoption, 109, 110 
coparconership, 235-238 

EXOGAMY, 34 

FAMILY. See Joint Family, 
custom, 21, 25 

FAMILY DWELLING-HOUSE, 
right of widow, 79 

purchaser, 79, 80 
partition 340, 355, 356 

FAMILY TRADE OR BUSINESS, 
powers of manag<ir, 275, 276 
new business, 276 
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FATHER. See Adoption, Coparoenbbs, Maintenance, Marriage, 
Partition, 

right to give in marriage, 42 
delegation, 43 
loss, 43 

remarriage of widow, 46 
marriage expenses, 48 
gift ill adoption, 134-136 
Luioptive father, powers, 185 
alienation, 205 
duties and rights. Chap. V. 
maintenance of children, 211-215 
married daughter, 282 
illegitimate children, 213, 214 
daughter-in-law, 215, 216 
of parents, 217 
guardianship, 218-220 
loss of right, 220, 221 
testamentary guardian, 218, 221, 222 
remedies, 222, 223 

managcir of joint family (Mitakshara law), 243 
gift or devise by, 250, 251, 282 
decree against as manager, 268 
power over movables, 282 
powers over coparcenary property, 282, 283 
setting aside alienation by, 303 
duty of son to pay his debts, 305, 319 
alienation for payment of debts, 305-311 
illegal or immoral purpose, 308, 309 
interest, 309 

power limited to father, 309 
official assignee, 309 

mortgage for non-antecedent debt, 310, 311 
when sons can set aside, 311 
question whether passed property, 31 1 
whether sons bound by decree, 311-313 
rights of sons when not parties, 313, 314 
when interest of sons pass by execution against father, 314, 317 
decree for money, 315, 316 

execution of decree after death of father, 316, 317 
decree against sons, 318 
personal liability of father, 318 
debt not a charge, 320 

effect of alienation, 320 
remedy limited to assets, 320 
liability after partition, 320, 321 
Bengal school, 321 


FORCE, 

marriage, 45, 46, 56 
adoption, 152, 153 



374 


INDEX 


l?'ORMS OF MARRTAOE, 49-53 
presumption, 58 

FRAUD, 

setting* aside marriage, 45, 40, 50 

adoption, 152, 153 

by a coparcener, 237 

by guardian, 277 

sale or charge, 294 

partition, 357, 358 

FUISTKRAD EXPANSES, 85 
of widow, 87 

OANDKARBA MARRIAGE, 50, 51, 52 

GIFT, 

of property subject to maintennnee, 93. 
to procure consent to adoption, J 24 
in adoption, 134—138 
to joint family, 247 
by father, 250, 282 
separate property, 258 
of undivided share, 308 
to wife, share on iiartition, 333 

GIRl^, adoption of, 103 

GOTRA, meaning, 34, ixote 2 

GOVERNMENT, 

consent to adoption, 151 
grants by, 259 

GOVERNMENT REVENUE, sale or charge, 215 

GRANDFATHER, 

gift in marriage, 42 
adoption, 336 

maintenance of grandchildren, 216 
debts, 319. See Father 

GRANDCHILDREN, maintenance of, 216 

GRANDMOTHER, right on partition, 320, 332 

GRANTS by Government, 259, 338 

GREAT GRANDMOTHER, right on partition, 332 

GUARDIAN. See Marriage, 

Hindu law, 3, 4 

appointed by Court, 219, 220 

testamentary, 218, 221, 222 

partition, 326, 327 

of property, 220 

minor wife, 62 

adopted son, 182 
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GUARDIAN — continued 
right of father, 218-220 
mother, 219 
relations, 220 
loss of right, 220, 221 
remedies, 222, 223 

share in Mitakshara family, 271, 272 
election by creditor, 277 

GUDHAJA, 100 

CefAWAIiS, adoption. 93, 161 

HABEAS CORPUS, writ in nature of, 71, 72, 222 
HEIR, 

duty as to maintenance, 217, 218 
payment of debts, 321 

HEREDITARY OFFICES, when partible, 339 

HIGH COURTS, Hindu law administered in, 2 

HINDU LAW, 
what it is, 1 

difference from other systems, 2 
application of law, 2-5, lG-19 
sources, 6-16 
schools, 7-16 

HINDU WILLS ACT, powers of adoption, 114 

HINDUS, 

what are, 16-19 
change of religion, 17, 18 
illegitimate children, 19 

HOMAM. See Datta Homam 

HUSBAND AND WIFE. See Maintbnanok, Marriages, Restitution 
OF Conjugal Rights, 
reciprocal rights and duties, Ohap. II. 
arrangement varying rights, 61, 62 
rights of husband, 61 
guardianship of minor wife, 62 
widow, 62 
restraint of wife, 63 
duty of husband, 63 
assault on wife, 63 

right of wife to society and maintenance, 63 

enforcement of right. See Restitution of Conjugal Rights 
suit for possession of wife, 64 
cruelty, 65 
adultery, 68 
damages, 72 

summary remedies, 71, 72 
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HUSBAND AND WIFD — continued 
power of wife over j^roperty, 73 
contract by wife, 73 
necessaries, 74 
suit by wife, 74 

power of husband over wife’s property, 73 
suits between, 74 

IDIOCY. See Insanity 

IDOTj, partition, 342 

ILBATOM ADOPTION, 162, 163 

1 BUKO AD PURPOSK, 308, 309 

TDDEGITIMATE CHILDREN. See Hindus, 
of Hindus, 19 
marriage, 33 
rig^hts, 99 

maintenance, 213-215 
guardianship, 219 
inberitance, Bengal school, 231 
Mitakshara school, 233, 234 

IMMORAL CUSTOM. See Custom 

IMMORAi. PURPOSE, 308, 309 

IMPARTIBLE I’ROPERTY, 

grunt by Oovernment, 24, 338 
maintenance of widow, 78 
son born after adoption, 192 
devesting on adoption, 202 
savings, 253 

whether coparcenary, 253, 254 
transfer or devise, 297 
instances, 337 -340 
discontinuance of custom, 310 

IMPOTENCE, 
marriage, 29 

restitution of conjugal rights, 68 
adoption, 109, 110 

exclusion from coparcenership, 235—238 

IMPROVEMENTS, 
by purchaser, 304 
in partition suit, 353 

IMPURITY, adoption, 110, 111, 112 

INHERITANCE. See Exclusion from Inherit anoe, 
application of Hindu law, 2 
converts to Islam, 18, 19 
adopted son, 182—185 
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INSANITY, 
marriage, 28 

restitution of conjugal rights, 67 
adoption, 152 

exclusion from coparcenership, 235-238 

INTEREST, liability of sons, 309, 317 

INTERMARRIAGE, rules as to, 32-40 

INVALID ADOPTION, 
cases, 206, 207 
edeots, 206-210 

JACTITATION OF MARRIAGE, 56, 57 

JAINS, 

governed by Hindu law, 17 
by what school governed, 21 
proof of customs, 26 
adoptions, 102, 120 

termination of power 131 
relationship, 146 
ceremonies, 155 
afterborn son, 155, 192 

JATS, marriage with husband’s brother, 40 

JOINT FAMILY, Chap. VI. See Manager, Partition, Separation, 
marriage expenses, 47, 48, 286, 287 
of what consists, 224 

rights of members, 224, 225. See Copauoeners 

property. See Coparcenary Property 

according to tho Mitakshara, 225, 226 

disintegration, 226 

presumption of union, 226-229 

separation in dwelling, 227 

now families, 229 

use of name of member, 264 

possession of property , 265, 266 

management and disposal of property. Chap. VII. 

JOINT TENANCY, 245. See Coparcenary Property 

JOINT TRANSFER, 245, 246 

KANINA, 100 

KHOJAS, 18 

KRITAKA SON, 101 

KRITIMA SON. See Adoption, 
in ancient times, 101 
adoption of, 99, 159-161 
effect of adoption, 205, 206 
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KSHETRAJA SON, 100 

DAMBNBSS, 

adoption, 109, 110 

exclusion from coparcencrsliip, 235-238 

LEGACY. See Dequkst, Dkvisk, 
to joint family, 247 

LEGISLATION. See Acts 
LEGITIMACY, presumption as to, 99 
LEPROSY, 

restitution of conjugal rights, 65 
adoption, 110, 113 

exclusion from coparcenorship, 236 -2.38 
LIMITATION, 

suits for restitution of conjugal rights, 69, 70 
recovery of wife, 71 
damages for loss of wife, 72 
for maintenance, 95 
to sot aside adoption, 170, 171 
to declare adoption valid, 172 
for joint possession, 239, 241 
right to claim property as separate, 2.51 
when one coparcener barred, 269 
alienation by manager, 304 
mortgage for debt of fatlier, 310, 311 
debt of father, 319 
separation by loss of share, 347 
suit for partition, 350 

LOSS OF CASTE. See Caste 

LOST PROPERTY, recovery of, 259, 260 

LUNAOY. See Insanity 

MADRAS PRESIDENCY, Hindu law administered in, 3 

MAHARASHTRA SCHOOL, 9 
works of authority, 13, 14 
peculiarities, 16 
adoption, 125-127 

MAHOMED AN RET.IGION, effect of conversion to, 18, 19, 349 

MAINTENANCE, 

when marriage void, 40 
of wife, 63, 75-77 

not dependent on property, 75 
abandonment of Hinduism, 76 
dissolution of marriage, 76 
husband excluded from inheritance, 76 
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MAINTENANCE — continued 
of wife — continued 
place, 76 
separate, 76 
release of right, 76 
loss of right, 77, 97 
of widow, 77, 78 

where property forfeited, 78 
of mother, 78 

from relatives of h usband, 78 
residence, 79, 80 
loss of right, 81, 97 
“ starving maintenance,’’ 81, 82 
burden of proof, 82 
transfer of right, 82 
attachment, 82 

effect of transfer of property, 79, 88, 80 98 
gift or will, 83 
of concubine, 83, 84 
independent means of support, 84 
previous provision, 84 
separate property of husband, 84, 85 
amount, 85-87 
religious ceremonies, 85, 86 
funeral expenses, 87 
postponed to debts, 87 
how far a charge, 88, 89 
agreement, 88, 90 
decree, 88-90 

transfer pending suit, 92, 98 
widow in possession, 93 
right against proceeds, 93 
gift or devise, 93 
suit for, 93 
arrear8,*93, 94 
future, 94 

remedies of wife, 94 
parties to suit, 94 
limitation, 95 
duty of Court, 96, 97 
alteration of order, 97, 98 
execution of decree, 98 
order by magistrate, 98 
of widow on adoption, 202 
of person invalidly adopted, 207, 208 
of children, 211, 212 
of married daughter, 212 
of illegitimate children, 213-215 
* of daughter-in-law, 215, 216 
impartible property, 216 
grandchildren, 216 
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MAINTENANOE—coniinMefi 
parents, 217 
duty of heir, 217, 218 

porscms excludorl from inheritance and coparcenership, 235 

members of coparcenary and their dependents, 24:2, 272 

duty of mana^?er, 272 

sale or charge by manager, 28G 

provision on partition, 353, 354: 

MAJORITY, AGE OF, 
mn Triage, 41 
adoption, 107 

MALABAR LAW, 
inarriage, 53 
adoption, 163, 164 

MANAGEMENT OF JOINT FAMII.V PROPERTY, Chap. VTI. 

See Managkr 

MANAGER OP JOINT FAMILY. See VxrnvAi, 
guardian of infant’s share, 220, 271, 272 
to give information to coparceners, 292 
suit by coparcener, 243 
decree against, 268, 278, 280 
what he is, 270, 271 
re|)resentati(3n of authority, 272 
duty, 272 

arrangement as to management, 273 
account, 273-275 
powers, 275 

family business, 275, 276 
debts, 276 

promissory notes, 276 

cannot bind coparceners personally, 277 

compromise, 277 

fraud, 277 

arrangements as to property, 278 
discretion, 278 
suits by, 279, 280 
suit on mortgage, 279 
alienation and charge, 281-304 

without assent of coparceners, 281 
can bind minor, when necessity, 283-285 
acting under authority of Court, 284 
matters to be regarded, 284, 285 
what is necessity, 285 -287 
discretion, 287 

money borrowed on personal credit, 287, 288 
duty of purchaser or mortgagee, 288, 289 
current account, 288 
judgment debt, 288 
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MANAGER OF JOINT FAMILY -^continued 
authority of Court, 289 
eflfeot of inquiry, 289, 290 
nature of inquiry, 290, 291 
consent of coparceners, 291 
bur ton of proof, 291-295 
representations, 293 
recital of nec< asity, 293, 294 
adequacy of price, 294 
fraud, 294 

charge for portion of advance, 294, 295 
setting aside alienation, 301-304 
liuiitation, 304 

MANU, 6 

MARRIAGE, Chap, T. See Divorce, Husband and Wipe, Uemabriagi: 

Restitution op Conjugal Rights, 
application of Hindu law, 2 
creation of relationship, 27 
object and necessity, 27 
duty of guardian, 27, 28 
who may marry, 28-32 
defects, 28 
lunacy, 28, 29 
impotence, 29 
age, 29 

polygamy, 29, 80 

agreement as to second marriage, 30 
bigamy of woman, 30, 31 
remarriage after divorce, 31 
of widow, 31 
of betrothed girl, 31 
restriction on, 32 

restrictions on intermarriage, 32 -41 
identity of caste, 32, 33 
illegitimate persons. 33 
difference of gotra, 32, 34 
prohibited degrees, 32, 34-40 
stepmother’s relations, 38 
alBanity, 39 
adopted son, 39 
widows, 40 
effect of void, 40 
who may give, 41, 42 
consent of ward, 42 
delegation, 43 
loss of right, 43 
remedy of guardian, 43 
control by Court, 44 
guardian appointed by Court, 44 
wards of Bengal and Madras Courts of Wards, 44 
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MARRIAGE— <jow/?-nweti 

aelection of husband by girl, 44, 45 
abbence of guardian’s consent, 45 
powers of Court, 45, 46 
consent to remarriage of widow, 46 
payment to guardian, 46, 47 
bridegroom, 47 

marriage brocage contracts, 47 

expenses, 47, 48, 211, 212, 286, 287 

forms, 49-53 

ceremonies, 53-56 

breach of promise, 53, 54 

death of betrothed, 54 

conditional, 55 

remarriage of widow, 55, 56 

consummation, 56 

force or fraud, 56 

questions as to validity, 56, 57 

jactitation of, 56, 57 

presumption as to validity, 57 

transfer of property out of which provision to be made, 89 
provision on partition, 353, 354 

IVIAURIED MAN, adoption of, 147, 148 

MATERNAL GRANDFATHER, property inherited from, 247, 248, 
249, 250 

MERWARA, Hindu law administered in, 4 

MINOR. See Minority, 
adoption by, 107, 108 
permission to adopt by, 107, 108 
adoption by minor widow, 127, 128 
gift in adoption, 137 
partition, 325-327 
reunion, 359 

MINORITY. Majority, 

Hindu law administered, 3 
restitution of conjugal rights, 67 

MISRHFRE8ENTATION, adoption, 152 

MISTAKE, 

adoption, 152 
partition, 357, 358 

MITAKSHARA, 11 

IMITAKSHARA SCHOOL, 7-9, 11. See Coparcenary Property, 
Coparceners, Joint Family, 
subdivisions, 8, 9 

dififorences between, 16 
works of authority, 11 
ditferenco from Bengal school, 15 
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MITHILA SCHOOL, i) 

works of authority, 14, 15 
adoption, 127 

MOLESALKM GIRASIAS, 19 

MORTGAGE. See Burden of Proof, Coparoenbrs, Manager, 
suit by manager, 279 
by manager, 283-285 

what lender to regard, 281, 285, 290 
application of money, 289 
nature of inquiry, 291 
consent of coparceners, 291 
fraud, 294 

charge for portion, 294, 295 
of share, effect of partition, 357 

MOTHER, 

right to give in marriage, 42 
maintenance, 78 
assent to adoption, 112 
gift in adoption, 135, 136 
maintenance of, 78, 217 
guardianship, 219, 220 
loss of right, 221 

MOTHER’S FATHER. See Maternal Grandfather 

MOTHER’S SISTER’S SON, adoption of, 143 

MOTIVE, for adoption, 102, 123 

MOVABLES, power of father, 282 

NAMBUDRI BRAHMINS, 
adoption of girl, 103 
by widow, 121, 122 

NARADA, 7 

NECESSARIES, supplied to wife, 76 

NECESSITY. See Manager 

NI8HADA, 100 

NITYA DVYAMUSHYAYANA, 194-196 

NIYOGA, 40 

in adoption, 139-141 

NUCLEUS, proof of. 263, 264 

OBSTRUCTED HERITAGE, 248, note 4; 249, 261 

OFFENCES, 

proof of marriage, 58 
against wife, ^63 
theft, 75 
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OFFlCrAL ASSIOXKF, alicMiation of ooparcrnary property, 309 
<)RIS8A, by what scliool governed, S, note 5 
ORPHAN, adoption of, 148 
OUDH, 

Hindu law administered in, 4 
adoptions, 131 


PAI8ACHA MARRIAGE, 51 
PAR AKA PUTRA, 99, 100 
PALAYAM, impartible, 338 

PARENT AND CHILD, Chaps. III., IV., V. See Father, Maintenance 

PAKTIAJ. PARTITION, 337, 340. 311, 351, 352 

PARTIES, 

suit for maintenance, 94 

as to adoption, lOG, 1G7 

coparcenary property, 241, 268, 209, 279 
on mortgage by father, 311-313 
for partition, 350 

PARTITION, Chap. TX. 

Hindu law administered, 3 
right of coparceners, 243 
share is coparcenary property, 250 
liability for debts after, 320 
what is, 322 
who entitled, 322-329 
agreement not to, 322 
condition in will, 323 
son, grandson, and groat grandson, 324 
between women, 324, 325 
minor coparcener, 325-327 
birth of son after, 327 
absent coparceners, 328 
purchaser of share, 328, 329 
rights of wife, 329, 330 
mother, 330, 331 
grandmother, 330, 332 
stepmother, 331 
great grandmother, 332 
gift by husband, 333 
rights in share, 333 
effect of sale on right, 333 
loss of right, 333 
enforcement of right, 334 
sister, 334 

allotment of shares, 334-337 
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PARTITION— 

allotment of continued 

between father and sons. 335 
unequal diyiaion by father, 835 
between brothers and their sons, 336 
shares of deceased brothers, 336 
different branches, 336, 337 
partial partition, 337 
sons by different mothers, 337 
subject of, 337-342 

impartible property, 337-340 
all property to be divided, 340-341 
leaseholds, 340 

family dwelling-house, 340, 355, 356 
indivisible property, 341 
places and rights of worship, etc., 341, 342 
separation, how effected. See Separation 
parties to partition, 343 
partial, 343, 344 
test of partition, 345 
definition in petitions, etc., 346, 347 
act or declaration by one coparcener, 347 
loss of share by limitation, 347 
proof, 349 

conversion from Hinduism, 349 
decree, 349 
order for sale, 350 
suit, 350 

parties to suit, 353 
property in suit, 351, 354 
partial, 351, 352 
purchaser, 352 
inquiry as to property, 353 
account of mesne profits, 353 
improvements, 353 
provision for debts, etc., 353, 354 

portion improved or dealt with by o<iparcener, 354, 355 

account of expenses, 354 

partition by Court, 355 

power to order sale, 355, 356 

procedure, 355, 856 

when transfer of share of dwelling-house, 355, 356 

revenue paying estates, 357 

UKortgage of undivided share, 857 

accident, mistake, fraud, 357, 858 

by Revenue Authorities, 858 

does not annul filial relatieci, 858 

FATTAM, imp^ible, 839 

PAUNARBHAVA, 100 

2c 
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PERMISSION TO ADOPT. See Adoption, 
only to wife or widow, 114 
form, 114 
conetructioD, 117 
timo for exercise, 129 
exhaustion of, 129, 130 
termination of, 130, 131 
burden of proof, 173 
presiimptiou, 179 

PERSONA DESIGNATA, gift or deviso to, 209, 210 

POLYGAMY, 

Christians, 18, note 1 ; 29 
Hindus, 29 

restitution of conjugal rights, 68 
POSSESSION. See Advjeksb Possession 
POST-NUPTIAL ARRANGEMENT for separation, 62 
POWER TO ADOPT. See Adoption, Pekmission to Adop 
PRAJAPATYA MARRIAGE, 49 

PRESUMPTION, 

as to school, 19, 20 

validity of marriage, 57 
form of marriage, %58 
of marriage in prosecutions, 90 
of legitimacy, 99 
permission to adopt, 179 
joint family, 226-229 

property of joint family, 226, 246, 247, 265, 266 
new family, 229 

separate property of owner of impartible estate, 254 

property held by coparcener, 261—265 

sale in execution of decree against father, 817 

PROHIBITION of adoption, 120, 125 
PROMISSORY NOTE by manager, 276 

PROOF. See Bukden of Proof, Custom, Presumi tion, 
of adoption, 176-179 
of separation, 349 

PROSTITUTE, ivdoption by, 25, 165-166 
PUNJAB, 

Hindu law administered in, 
adoption^ 127 

relationship, 145 
ceremonies, 155 

rights of adopt^ son in natural family, 193 ^ 

PUNJAB SCHOOL, 9 

adoption, 127, 146, 155 
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PURCHASE. See Purchaser, 

of property subject to maiutenanco, 70, 8.S, 89-93 

PURCHASER. See Burden op Proof, 
duty io sale by manager* 288, 290 
application of money, 289, 290 
nature of inquiry, 290, 291 
subsequent, 291 
charge for portion, 294, 295 
fraud, 294 

of undivided share, 300 
from father, 803 

alienation, how set aside, 301-804 
compensation, when purchase set aside, 304 
sale in execution of decree against father, 318 
of share, partition, 328, 329, 352 

PUTRIKA PUTRA, 100 


RAJ, impartible, 338 
RAKSHASA MARRIAGE, 51 
RAPE, by husband, G3 
REDEMPTION, right of sons, 311, 314 
REGISTRATION of permission to adopt, 114 
REGULATIONS. See List, p. lix 

RELATIONSHIP, 

prohibited degrees in marriage, 32-40 
exceptions, 36 
stepmother’s relations, 38 
affinity, 89 
adopted son, 39 

RELEASE of right of maintenance, 76. 

RELIGION, CHANGE OP, 59, 60 
divorce, 60 

restitution of conjugal rights, 66, 67 
adoption, 110 
gift in adoption, 137 
guardianship, 221 

RELIGIOUS CEREMONIES, 
of widow, expenses, 85, 86 
adoption when son incapable, 1 04 
adoption, 153-155 ^ 

delegation, 156 
presumntion, 179, 180 
Kritima ad^tion, 161 
sale by manager for, 287 
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RELIGIOUS USAGES AND INSTITUTIONS, 
application of Hindu law, 2 
queBtious as to, 4 

REMARRIAGE, 
after divorce, 31 
of widow, 31 
loss of rights, 31, 32 
prohibited degrees, 40 
consent of father, etc., 46 
ceremonies, 61 
debts, 74 

power of adoption, 132 
gift in adoption, 138 
guardianship, 221, 222 

RENUNCIATION, 
of adoption, 158 
of rights, 192, 193 
of coparcenership, 238 

RESIDENCE, 
of wife, 76 
of widow, 79, 80 

RES JUDICATA, as to adoption, 169 

RESTITUTION OP CONJUGAL RIGHTS, 63-71 
presumption as to marriage, 51 
defences to suit, 64-68 
condonation, 67 
right of suit, 69 
limitation, 69, 70 
demand, 69 
form of decree, 70 
conditional decree, 71 
execution of decree, 71 

RESTRAINT OF WIFE, 63 

REUNION, 

property on, 251 
who may reunite, 358, 359 
minor, 359 
burden of proof, 359 

REVENUE AUTHORITIES, partition by, 358 

REVENUE PAYING ESTATE, partition of, 357 

REVERSIONERS, 

suit as to adoption, 166-170 
consent to alienation, 208 

REVOCATION. See Cancellation, 
of permission to adopt, 115 
of adoption, 158, 161 
of will not by adoption, 186 
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RIGHTS. See Adoption, Copaboenbbs, Guardian, Husband and 
Wife, Marriage 

SAGOTRA, 

adoption of son of daughter of, 143 
eon of, 154 

8AHODHA SON, 100 

SALE. See Manager, Purohasbb 

SAPINDAS, consent to adoption, 122, 123, 120, 127 

SASTRAS, 6, 7 

SCHOOLS OF LAW, 7-11 

difference between Bengal and Mitakehara, 15 
governing locality, 19 
change by migration, 19, 20 

SELF-ACQUISITION. See Separate Propertv 

SEPARATE PROPERTY, 

liability for maintenance, 84, 85 

loss by adverse possession, 241, 251 

of owner of impartible estate, 254 

powers over, 255 

what is, 255-261 

separate acquisitions, 256 

increased share, 256, 257 

practice of profession or occupation, 257 258 

gifts and bequests, 258 

grants by Government, 259 

recovery of lost property, 259, 260 

obstructed heritage, 261 

accretions, 261 

burden of proof, 261-265 

SEPARATION. See Partition, 

arrangement between husband and wife, 61 
Joint Family, 
in dwelling and food, 227 
presumption, 226-229 
how effected, 343-347 
proof, 848, 849 

conversion from Hinduism, 349 
decree, 349 
order of sale, 350 

SERVICE TENURES, impartible, 339 

SHABBS, ^ 

Mita^hara 244 
alienation m undivided, 297-301 
sale in execution of decree, 297, 298 
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SHARES— 

position of purchaser, 300 
ogreoment not to sell, 300, 301 
equity on setting aside alienation, 304 
effect of partition on mortgage of, 357 

SIKHS, 

governed by Hindu law, 17 
form of marriage, 53 

SIMULTANEOUS ADOPTIONS, 149 

SISTER, no right on partition, 334 

SISTER’S DAUGHTER’S SON, adoption of, 143 

SISTER’S SON, adoption of, 142 

SMALL CAUSE COURTS, 
law administered in, 3 
suits for maintenance, 94 

SMRITI, 6 

SONS. See Adoption, Father, 

recognized in ancient times, 100, 101 
bom after adoption, 189-191 
maintenance, 211, 212 
only son adoption, 146 

as dvyamushyana, 195 
born after partition, 327 

SOURCES. See Hindu Law 

SPECIFIC PERFORMANCE, 
of agreement to marry, 53 
adopt, 169 

SRUTI (Vedas), 6, 7, note 1 
STAMP on permission to adopt, 114 
“ STARVING MAINTENANCE,” 81, 82 
STATUTES. See List, p. lix 
STEPBROTHER, adoption of, 143 

STEPMOTHER. See Marriage, 
marriage with her relations, 38 
no right to give in marriage, 42 
or in adoption, 186 
right on partition, 331 

SUCCESSION. See Obstructed HBRiTAollih-UNOBSTRUcrraD Hbritaoe, 
application of Hindu law, 2 
converts to Islam, 18 

SUCCESSIVE ADOPTIONS, 129, 130 
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SUDBAS, 

have no goira, 34 
marriage, 37 

adoption, age of boy, 147, 148 

relationship of mother to adoptive father, 144 

SUIT. See Parties, Bestitution, 
by married woman, 74 
for maintenance, 93-96 
. by coparcener, 240, 241, 268-270 

SUNI BOBAHS,18, 19 
SUPEB8ESBION (ADHIVEDANA), 30 

SURVIVOBSHIP, 
adopted son, 182 
coparceners, 243, 244 

SVAYANDATTAKA SON, 101 

TESTAMENTARY GUARDIAN, 218, 221, 222 
THEFT, husband and wife, 7.5 
TITLE OR HONOUR, adopted son, 183 
TRADE. See Family Trade 

UNOHASTITY, 

loss of right of maintenance, 77, 81, 97 
of adoption, 132 
to share on partition, 333 

UNCLE, adoption of, 143 

UNCLE’S SON, SON’S SON, SON’S SON’S SON, adoption of, 144 
UNDUE INFLUENCE, adoption, 152, 153 
UNITED PROVINCES, Hindu law administered in, 3 
UNOBSTRUCTED HERITAGE, 248, 249 
USAGE. See Custom 

VEDAS, 6 

VESTING ON ADOPTION, 197-200 
VYAVAHABA MAYUKHA, 18, 14 

WAIVER of righto on adoptlol 192, 198 
WAJIB-UL-A5(8» statement as to adoption, 177 
WARDS. See Coubt of Wards 
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WIDOW. See Maintenanob, Remarriage, Will, 
remarriage, 31 

prohibited degrees, 40 
guardianship of minor, 62 
debts of remarried, 74 
maintenance, 77 et geq. 

amount, 85-87 
residence, 79-81 
funeral expenses, 87 

adoption by, 112 et seq. See Adoption 
gift in adoption, 135, 136 
alienations, 203-205 

consent of reversioners, 203 
right on partition, 330-335 

WIDOWER, adoption by, 106 

WIFE. See Husband and Wife, Maintenance, Restitution, 
guardianship, 62 
maintenance, 75-77 
remedies, 04 
assent to adoption, 112 
permission to adopt, 112-114 
right on partition, 329, 330 

WILL, 

property subject to maintenance, 89, 93 
right of widow to dispute, 89 
not revoked by adoption, 186 
condition as to partition, 323 

WOMAN, 

cannot adopt, 112 
coparcener, Mitakshara law, 234 
partition, 324, 325 

YAJNAVALKYA, 6 
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